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PREFATORY NOTE. 



This digest has not been extended beyond the ten annual volumes 
of the Sheriff Court Reports which have been issued up to date 
and the collection of Select Cases edited by Sheriff Guthrie, because 
the 1600 odd cases there reported are thought to be iho&e which 
are most accessible to practitioners and most likely to be useful to 
them. 

No attempt has been made in the digest to follow the cases 
further than the Sheriff Courts; the reports themselves, the 
Supreme Court reports, and the agents, may be referred to in 
the few instances where information on this point is desired. 

On the assumption generally made that the opinions of the 
Sheriff-Substitute and the Sheriff-Principal are of equal value, if 
not of equal authority, the summary of the case usually notices 
where there has been a reversal or alteration on appeal to the 
latter. 

The terms of the original rubrics, not having always been 
designed to stand by themselves, have been freely altered, with 
the view of bringing out the salient points of the cases, but at 
the same time compression has been aimed at and attained. 
Repetition of rubrics under different heads has been largely 
avoided by the free insertion of cross references. The sub- 
divisions of the larger heads are not intended to be logical or 
exhaustive categories, but they may be found convenient in 
seeking cases ; and, as cross references between these sub-divisions 
have not been thought necessary, a case may sometimes be found 
under a sub-head not appropriate to all that is contained in the 
rubric. 

The title Reparation is limited to claims founded on delict and 
qtiasi-delicty breaches of obligation being included under the 
contracts, relationships, and other categories which are apposite; 
and decisions on Railway Carriage appear under Carrier, 

Gri^ASGOW, October f 1895, 
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DIGEST OF CASES. 



Th^ references are to the volume and page — to the Sheriff Court Reports 
where there are numerals ordy^ and to Sheriff Ovthrie^s Select Sheriff Court 
Gases where the letter G is prefixed to numerals. 



Abandonment. See Process. 

Accession. See Hbritablb and Moybable, Lease, Servitude. 

Account. See Assignation, Interest. 

Accounting^. See also Agency, Church, Executor. 

Capital and income — Lifer entrix — Valvation of crops. — Circum- 
stances iu which testamentary trustees' accounts amended in 
principle in an accounting between them and a liferentrix, 
capital credited with crops being debited with rent. Observa- 
tions on valuations for government purposes. Lindsay^s 
Executrix v Lindsay's Trustees^ 1, 370. 

Son intromitting with estate of aged and infirm father. — Held in an 
action of count and reckoning that where a father was old and 
paralysed and his son intromitted during his life with his 
estate, the onus lay on the latter to show what he had done 
with the funds. Thomson y Strachan^ 7, 236. 

Aowetion. See Succession. 

Acquiescence. See Church, Lease, Mine, Reparation. ^ 

Acquirenda. See Bankruptcy. 

Act of Grace. See Aliment. 

Actio Quanti Minoris. See Sale. 

Ad Factum Prsestandum. See Contract, Lease. 

Administration of Justice. See Crime, Process, Sheriff. 

Admission. See Process. | 

Adoption. See Contract. I 

I 

Advance. See Poor, Ship. 

i 

Advertisement. See Contract, Sale, Ship, Title to Sue. i 

Affiliation. See Bastard. | 

Affreightment. See Ship. 

B 



2 DIGEST OF CASES. 

Agfency. See also Carrier, Law, Agency, Partnership, Retention, 
Sale, Ship. 

I. Rights* Powers, and Duties of Parties generally, - iMige 2 
II. Commission, ••----•-„ 6 

I. Rights, Powers, and Duties of Parties generally. 

Auctioneer's liability to seller for price of goods rejected by purchaser, 
— A horse was sold with a warranty at auction under condi- 
tions of sale which provided that "as to horses sold with a 
" warrandice and found not to conform to the warranty given, 
"intimation of the buyer's objection must be made to the 
"auctioneers within three lawful days from day of sale," and 
that "no warranty is given by the auctioneers personally, 
"and . . . buyers . . . shall be held to have 
"satisfied themselves as to the state, quality, and sufl&ciency 
"of the lot oflFered for, and shall not be entitled to object 
"thereto or withhold the price on any ground whatever. 
"This shall not be held as depriving the buyer of any legal 
"claim competent against the consignor, whose name will 
"in every instance be disclosed^ but in no case shall the 
"auctioneers be liable." The buyer, within the stipulated 
three days, intimated rejection of the horse as disconform to 
the warranty given, and interpelled the auctioneers from 
paying the price to the seller. The horse was put at livery 
and died there. In an action by the seller against the 
auctioneers for the price, held that the auctioneers, having 
received the price as the seller's agents, were not entitled, on 
the ground of the buyer having returned the horse as dis- 
conform to warranty, to refuse payment of the price to the 
seller, or to have the action sisted in respect of an action of 
multiplepoinding raised by the auctioneers to determine the 
rights of the seller and purchaser. Russell v Macdonaldy 
Fraser, & Company, 9, 101. 

Auctioneer as commission a^ent, — Held that auctioneers who sold 
herrings on the footing that they, for a certain commission, 
became liable for the price to the sellers, and who had paid 
the price to the sellers in good faith before arrestment, were 
entitled in a competition to be preferred to the whole price 
arrested in the hands of the buyer by a creditor of the 
sellers. Smith v Wilson, 7, 58. 

Clvhmaster — Proprietary club — Liability of m^embers for price of 
goods ordered by clubma^ter. — Held that in a proprietary club, 
where the clubmaster supplied all the provisions for his own 
profit, the committee of management and the members were 
not liable for the price of these provisions, unless it could 
be proved that the members or the committee specially 
authorised the clubmaster to purchase them, Allan dh Son 
V Blythswood Square Club, o&c., 10, 296. 

Collector or discharge — Receipt, — A "collector" is not entitled, 
in general, or in the absence of authority or practice to the 
contrary, to give deductions. A mere receipt, though in 
mercantile transactions it generally has that effect, is not 
equivalent in law to a probative discharge of an obligation, and 
the intention and circumstances in which it was granted may 
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therefore be inquired into prout de jure. North British 
Railway Company v Marshall, 62, 58. 

Commercial traveller — Power of traveller to discharge accotmts 

" gratuitously. — Held that it is not within the mandate of a 

commercial traveller to discharge an account due to his 

principals, unless on payment of the debt. Rosenheim <k Sons 

V Smith d: Boyle, 4, 385. 

Commercial traveller — Retention — Damxiges. — A commercial 
traveller, being an agent (not a servant, as in Dickson v 
Nicholson, 17 D. 1011), may retain the principal's goods 
(samples) in respect of a claim of damages for wrongful dis- 
missal. Marshall v Bogle, G2, 401. 

Conrnierdal traveller — Unfulfilled (yrder — Dam^ages. — A claim of 
damages by a conmiission agent in respect of orders obtained 
by him which his employer refused to execute is irrelevant, 
unless it is supported by specific averments of bad faith or 
gross misconduct on the part of the latter. Marshall v Bogle, 
G2, 401. 

Consignee — Auctor in rem suam — Purchase by consignee. — Where 
goods were consigned to an agent to sell on commission at the 
best prices he could get, and he guaranteed payment of the 
prices obtained, held that it was improper for him to become 
purchaser of the goods himself at the market price of the day, 
and that he must repay to his principal all loss occasioned by 
his so acting, including the commission and del credeie commis- 
sion charged. Hoey v Brash <Ss Company, 6, 99. 

Del credere guarantee, — Menage. — A entered into an arrangement 
with B that B should send customers to his shop to buy goods, 
should collect the sums payable for such goods (in weekly 
instalments), and should get a percentage on the sums collected. 
Held, even assuming that there was an implied guarantee by B 
of the sums so due by the customers — (1) that A had lost 
recourse on B by failing to preserve any sufficient entries of the 
purchases and dates, and (2) that A was not entitled to sue B 
unless the purchasers were unable to pay him. Opinion that 
there was in the circumstances no del credere guarantee. 
Connor v M^Intyre, Gl, 16. 

Insurance broker — Agent^s negligence — Delay in getting policy. — An 
insurance broker having, through his local agent, received 
permission to obtain for a firm a renewal of their fire policy, 
and having failed to grant cover, or to obtain a renewal of the 
policy before the occurrence of a fire some time afterwards, held 
that he was liable in damages for the loss thereby sustained. 
M'Phun V Bray, 5, 158. 

Insurance broker — Authority to reinsure under simple mandate to 
underwrite — Accounts rendered to principal. — In an action by 
insurance brokers against an underwriter, from whom they held 
a mandate to underwrite on his behalf, for payment of a balance 
against him for losses and commission, the principal pleaded 
( 1 ) that, the brokers having no authority to reinsure, the account, 
so far as it was made up of charges relating to reinsurance, fell 
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to be disallowed; and (2) that the brokers having failed to 
render statements showing the true state of his accoimt 
from time to time, and so misled him as to its state, he 
should be assoilzied. Held that the brokers had no authority 
under the mandate or otherwise to reinsure, except, in accord- 
ance with the custom of brokers, where the risks underwritten 
became hazardous, and that as the accounts rendered, by 
omitting losses, misled the principal into continuing the agency, 
he was entitled to be freed from liability to the brokers after 
the first misstated account. Ferguson, Lamont, <fc Company v 
Hutchison, 4>9 155. 

Insurance broker — Neglect to telegraph — Reparation. — A London 
insurance broker had an oflBce in Glasgow where proposals were 
received for insurances to be effected by him in London. On a 
Tuesday, a customer in Glasgow ordered an insurance over 
goods in a steamer which had sailed from Antwerp to Liverpool 
on the previous Saturday. Held that it was the duty of the 
broker's Glasgow clerk to telegraph the order to London on 
Tuesday, and that the broker was liable in damages, the loss 
of the vessel having been posted at Lloyd's before the insurance 
could be effected next morning by letter. Bell v Bray, 4>9 10. 

Insurance broker — Unpaid premiums — Setroff by underwriter — 
Custom, — In an action by the insured under a marine insurance 
against the underwriter for loss under the policy, the under- 
writer cannot set off a claim for unpaid premiums where a 
broker has intervened, though averring a local custom allowing 
such set-off, but not averring that the insured knew of it. 
Hart V Birrell, 4, 397. 

Ironbroker — Principalis repudiation of sale — Broker^ s failure to buy 
goods for forward delivei'y — Damages. — An ironbroker, who 
sells iron for delivery at a future day and whose principal 
repudiates the sale, so that the broker has to bear the loss 
as between him and the buyers of the iron, is entitled to 
damages, estimated by the price of iron as on that day, and 
not as on the day of the principal's repudiation; and the 
principal is not entitled to have the damages reduced on the 
ground that, as the market turned out, the broker might have 
reduced the loss by buying iron for delivery on the day of the 
original contract. Blyth v Parker, G2, 135. 

Loan to a^ent — Fraud of agent — Liability of principal. — An agent 
of a company was supplied with funds to purchase goods for 
his principals. He had no power to borrow. He nevertheless 
borrowed money to pay for goods which were received by his 
principals. He subsequently absconded, considerably in debt 
to them. In an action at the instance of the lender against 
the principals to recover the amount lent, held that the latter 
were not liable. M^Bain v Macduff Commercial Company, 
8, 111. 

Manager of co-operative store — Power to borrow. — Held that, in the 
absence of express powers to borrow, the manager of a co- 
operative supply association could not bind the association for 
loans. Strachan v Forfar Fast Port Saving Association 
(Limited), 4, 210. 



DIGEST OF CASES. 5 

Asreney: Bights, Powers, and Duties of Parties generally— conemued. 

Ship^s-hushand — Auctor in rem suam — Liability for profits in agenxyy 
business. — The managing owners of the steamer " Fitzjames " 
were managing owners of other steamers^ and contractors on 
time for the carriage of goods. A contract was made in the 
form of a charter-party by them, " as managing owners of the 
*** Fitzjames,' and/or other similar suitable steamer or steamers," 
for the carriage during three years of an indicated amount of 
goods per annum. In an action of accounting by owners of 
the "Fitzjames," held that the managing owners were not 
bound to communicate the profits of the contract, except so 
far as the " Fitzjames " was employed. Mackinnon v Burrell 
ds Son, 1, 166. 

Stakeholder — Trotting match — Mora. — A and B arranged a trotting 
match between horses, each depositing £20 in the hands of C, 
to be paid over by him to the winner, the trot to take place 
within two months from 21st April, on a day to be named by 
A, and the party through whose fault the match should not 
come off to forfeit his stake. The match did not come off 
within the time stipulated, and in October C handed over to 
B the ^20 deposited in his hands by A. In an action raised 
two years afterwards by A against C for repayment of his ^20, 
held (1) that the claim wajs capable of being enforced in a 
court of law if substantiated ; (2) that the match not having 
taken place within the time stipiilated, through the failure of 
A to name a day, C was justified in paying over the stakes to 
B; and, separatim, that in any case A was barred by mora 
from enforcing his claim. Henderson v Anderson, 7, 220. 

Stockbroker — Continuation — Custom, — In a question between stock- 
brokers and a client it appeared that, after carrying over stock 
bought by them for him for some time in the usual way, by 
selling the stock and repurchasing for the next account from 
another stockbroker, they ceased to do so, and at each of the 
subsequent continuations, instead of providing a definite seller 
from whom the buyer might claim delivery, they set the 
purchase against a larger quantity of the same stock in their 
own hands, or held by a bank in security of money advanced 
by other parties to them for employment on the Stock 
Exchange. Held that the brokers had failed to perform their 
duty to complete a contract on behalf of their client with a 
definite person as seller, and that they had not proved that a 
custom to deal in that way on Glasgow Stock Exchange was 
known to and binding on their client. Stark v Hart <t 
Watson, G2, 406. 

Stockbrocker — Specifi>cation of principals^ names in stockbroking 
account. — Held that a stockbroker's account need not specify 
the names of the parties with whom he dealt when acting on his 
employer's behalf, and that the absence of these does not make 
an action on the account irrelevant, but observed that the 
information must be given when required by the employer, and 
if not, the Court will order it to be given. Byers S Company 
V Simpson, 2, 382. 

Stockbroker — Statutory nullity of broker^ s contract — "Leeman^s Act" 
— In an action by a stockbroker against his client for the price 
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of certain bank shares bought by the tatter's instructions, held 
that the sale was null and void in respect the contract note did 
not contain either the numbers of the shares or the name of 
their registered holder, as provided for by the statute 30 Vict, 
c. 20, and the defender assoUziedy notwithstanding an averment 
of a Stock Exchange custom of omitting these particulars. 
ffarverson v GerrarcPs Executor, 1 , 303. 

Stockjobber — Claim for ** differences " — Gambling debt — In an 
action by stock dealers for a balance alleged to be due to 
them by a customer on an account of stocks bought and sold 
for him, they failed to adduce proof that any transactions took 
place, except one contract note for stocks bought by them from 
him at the close of their dealings, in which they agreed that no 
customer should be liable beyond the "margin" deposited 
with them. They relied mainly on letters from the customer, 
which, however, admitted only liability for "differences." 
Held that the pursuers had failed to prove the existence 
of other than a "gambling" debt, and absolvitor granted. 
Case of Liquidator of Universal Stock Exchange Company 
V ffowat, 19 R. 128, examined. Abbott, Thomas, <ic Company 
v Granger, 10, 62. 

II. Commission. 

Com/mission agent — Procuring of loan — When parties bargain for 
payment of commission for procuring a loan, the agent earns 
his commission when the parties are at one as to the terms of 
the loan, subject only to the verification in usual course of the 
statements in the borrower's proposal. Yvle v Black, G2, 404. 

Com/mission agent — Sale following introduction — Scale of commission, 
— Circumstances in which held that an agent, introducing a 
purchaser to his principal with the result of bringing about 
between them the relation of buyer and seller, was entitled to a 
commission, fixed by the Court, on the purchase price. Hyde 
ik Company v Milne iSc Sons, 1, 150. 

Commission argent — Sale of public-house — Introduction of Jmyer, — 
Circumstances necessary to found a claim for commission on 
the sale of a public-house business. M^Caig v Fraser, 5, 229. 

House factor — Change of agency, — Held that, when a property which 
had been entrusted to a factor was withdrawn from his charge 
before Candlemas, he was entitled to full commission to the 
following Whitsunday, in terms of the scale of charges of the 
Glasgow Landlords and House Factors' Association. Wilhie 
and Others v Macavlay, 1, 97. 

LandrOjgent — Sale of land, — Circumstances in which it was held 
that on the sale of a property a commission was not payable 
by the sellers to house factors who had introduced the buyer. 
Reid <t Son v Ayr Town Council, 5, 364. 

Shipbroker — Sale of ship — Custom of trade. — Circumstances in 
which it was held that no commission on the sale of a vessel 
was due to a shipbroker who alleged that he had introduced 
the parties. Walker, Donald, dc Company v Gourlay, 6, 287. 
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Skiphroker — Sale of ship — Special rate, — Held that a broker who 
introduced a customer to whom a vessel was ultimately sold 
was entitled to a commission, although other brokers intervened 
before the transaction was completed, and that a higher rate was 
payable where the vessel was old. Cables v Sutherland, 2, 125. 

ShipbrohtT — Sale of ship — Vsa^e of trade, — Brokers, not having 
been the direct cause of sale of a ship, held not entitled to 
commission. McLaren (t Company v O^Brien, 1 , 64. 

Shipbroker — Time charter — Custom of trade, — Held that there is no 
custom of trade that a shipbroker is entitled to charge com- 
mission against his shipowner for any period beyond the time 
of the charter negotiated by him, during which period the 
parties may, by private consent, have continued the relation 
of owner and charterer. Paton v Currie, 8, 265. 

Shipbrokers acting as insurance brokers, — Held that shipbrokers 
who also acted as insurance brokers were entitled to retain 
the 5 per cent, insurance brokerage as falling within the 
category of ordinary commissions to which they were entitled 
in managing a ship. Neilsovis v Skinner dh Company^ 5, 376. 

Ship^s - husbands^ commission from builders of ship, — Held that 
where a commission on the building of a ship had been paid by 
shipbuilders to brokers who acted for the owners in ordering 
her to be built, the owners were entitled to share in that 
commission, although they were in ignorance at the time of 
the transaction that it was being allowed. Neilsons v Skinner 
<ic Company, 5, 376. 

Shootings-a>gent — Lease following abortive treaty. — The pursuers 
sued the defender *' for agency commission on let for season 
"1883" of A shootings, for which the defender had been in 
treaty with them for season 1882, but the negotiations had 
proved abortive. In 1883 the defender leased A direct from 
the proprietor's solicitors. Held that in the circumstances the 
pursuers were not entitled to commission. Paton ds Son v 
Walker, 2, 260. 

Agent and Client* See Law Aobnct; also Repetition. 

AgHPeement. See Contract. 

Agrricultural Holdings Act. See Lease. 

Alien. See Foreign. 

Aliment. See also Bastard, Contract, Debts Recovery Act, Husband 
AND Wife, Imprisonment, Law Agency, Parent and Child, Poor. 

I. Of Prisoners, pasre 7 

II. Presumption as to Aliment sriven, >• 8 

III. Obligation between Parents and Children, - ,, 8 

IV. Obllsratlon between Parents- and Children- 

in-Law, ,,9 

V. Oblifiration between Spouses, - ,* 10 

I. Of Prisoners. 

Act of Grace — Commencement of aliment, — An incarcerated debtor 
is entitled to aliment under the Act 1696, cap. 32, only from 
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the date of his application for it, except where he applies for 
it within thirty days after his incarceration. Logic, petitioner^ 
Gl, 26. 

Act of Grace — Lawburrows, — A person imprisoned for failing to 
find caution under a petition of lawburrows is entitled to the 
benefit of the Act of Grace. Fleming and Strachan v Miller, 
Gl, 20. 

Act of Grace — Repetition of aliment, — A creditor who had alimented 
his debtor while imprisoned under diligence, held not entitled, 
on his debtor's circumstances improving, to recover the amoimt 
paid as aliment. O^Neil, M^Gowan, dh Company v Fattison, 
Gl, 21. 

Aliment to dvil prisoners. — Held that aliment to debtors in any 
prison ought to be at a uniform rate. Circumstances in which 
the rate was increased. Young v , Gl, 23. 

11. Presumption as to Aliment sriven. 

Farent and child — FresumpticmofmaintenanceQn pietate — Arrears, — 
Held in an action for the past aliment of a mother for a period 
of years at the instance of one of her children against another, 
that the presumption of law, in the absence of any -paction or 
agreement, is that the aliment was given animo donandi or 
ex pietate. M^Killop v Stewarts, 5, 96. 

Fresfumed donation, — A, after his marriage to the daughter of B, 
went to reside in a house occupied by and the furniture of 
which beloiiged to B. A paid the rent of that and subsequent 
houses in which they resided, and maintained B in board and 
lodging, B doing work in the garden and otherwise giving 
assistance, for which he received no remuneration. A under- 
stood that B was to bequeath his money to his daughter, A's 
wife. In consequence of a quarrel B ceased to reside with A, 
and the latter brought an action against him for the board 
supplied. Held, in the absence of any paction between them, 
that the aliment afforded to B must be presumed to have been 
supplied by A in consideration of past and expected services, 
and the defender was accordingly assoilzied. A y £,7^ 68. 

IIL Obligation between Parents and Children. 

Father^s obligation — Advances by parish, — An old man possessing 
£,200, besides some heritable property, and living on the 
income from these, allowed his son to be chargeable on the 
parish. Held that his executors were liable in repayment to 
the parish, and that the delay in bringing up the case being 
due to his having professed poverty, the plea of mora was not 
maintainable, Samson v LowderCs Trustees, 2, 353. 

Father's obligation — Guardianship of Infants Act. — Held that where 
a wife is awarded the custody of her pupil children under the 
Guardianship of Infants Act, 1886, the Court may order the 
father to contribute to their aliment. Miller v Miller, 5, 289. 

Grandfather^ s obligation — Offer of custody, — Circumstances in which 
the offer of a grandfather to support one of a deceased son's 
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three children was held to be reasonable and sufficient imple- 
' ment of his natural obligation to aliment them all. Johnston 

V Johnston, 8, 89. 

i Grandfather's obligation — Offer to receive grandchild. — ^A woman 

whose husband had left the country without making provision 
I for the maintenance of his wife and child, applied to her 

I father-in-law for payment of aliment for the child. He oflFered 

! to receive his grandson into his own house and to maintain 

him there. Held that such an offer was a sufficient answer to 
an action for a separate aliment in any circumstances. Dall 

V Dall, 8, 265. 

Son^s obligation — Absence of superfluity, — Circumstances in which 
held that, with an income of £72 a year, earned by himself 
and family, a son was not liable for his mother's support. 
PePrie v Petrie, 1, 120. 

Sons^ obligation in absence of father, — A woman was deserted by 

her husband on account of her bad conduct, and he lived in 

South America. Held that her sons were liable, not- 

I withstanding the subsistence of the marriage, to aliment their 

' mother. Glasgow Barony Parish Inspector of Poor v 

Macfarlanes, 2, 152. 

Son^s obligation to diseased father — Offer to procure admission to 
infirmary, — A labourer who was not able-bodied only because 
he suffered from an ulcerated leg, sued his son for aliment. 
Held that an offer by the defender to see to the pursuer's 
admission to an infirmary (where he could probably be so far 
cured as to earn his livelihood) was insufficient, and that the 
defender was liable in aliment. Campbell v Campbelly 89 156. 

IV. Obligation between Parents- and Children-in-Law. 

Father^n-latv^ s obligation. — Held that a father-in-law is not liable 
to aliment his daughter-in-law where the son and husband is 
dead. Glasgow Barony Parish Inspector of Poor v Garvie, 
2, 58. 

Obligation of illegitimate datu/hter's husband. — Held that the 
husband of an illegitimate child is equally liable with the 
legitimate children to contribute to the aliment of his wife's 
mother. Mays v Keir, 5, 71. 

Son-in-law^ s obligation. — Held (rev. Sheriff-Substitute) that a son-in- 
law, possessed of about £200 in bank, and maintaining himself 
and his family by keeping lodgers, was not bound to break in 
upon his capital for support of his mother-in-law. Carr v Taylor 
and Carr, 1, 118 ; Ferrier, 1, 119. 

Son-inlaw^s obligation. — Where a marriage has taken place since 
the Married Women's Property Act, 1877, and the husband is 
not lucratus by the marriage, he is not bound to aliment the 
indigent parents of his wife. Palmer v Palmar and Others, 
2, 55 ; Cruden v Petrie and Others, 2, 75. 

Son-in-law^ s obligation. — Held that a son-in-law is bound to aliment 
bis mother-in-law, Mitchell v Croekatt, 2, 232, 
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Aliment: Obligation between Parents- and Children-in-Law— ^cmfmiced. 

Son-tn-lav^s obligation, — Held that a son-in-law is not bound to 
aliment his mother-in-law. Russell v SoiUaVf 2, 236. 

Son-in-law's obligation, — Held that the Married Women's Property 
Act, 1881, does not alter the rule that a man married before 
the passing of the Married Women's Property Act, 1877, is 
liable for the support of his mother-in-law, even although he 
has not been Iticratus by the marriage. Simpson v Harvey^ 
2, 374. 

Son-lrirlav^s obligation, — Held that a man married before the 
Married Women's Property Act, 1877, came into operation is 
liable to contribute to the support of his mother-in-law, but 
not if married subsequently, unless he is Iticratus by the 
marriage. Muir v Muir, 8, 225. 

Son-inrlaw's obligation. — Held that a son-in-law is liable to support 
his mother-in-law, and that this obligation is not reraov^ by 
the Married Women's Property Act of 1877. Girvan Inspector 
ofPo(yr V M'Evjan, 8, 301. 

Sonrin-latifs obligation, — Held that the obligation of a son-in law to 
aliment his parents-in-law is not removed by the Married 
Women's Property Acts of 1877 and 1881. M^Crimon 

V M^Crimon^ 4, 118. 

Son-inrlavfs obligation, — HM, in regard to a marriage subsequent 
to the date of the Married Women's Property Act, 1877, that 
a son-in-law was not liable for the maintenance of his mother- 
in-law, as he had not been Iticrattcs by the marriage. Brown 

V Walter Sy 4, 122. 

V. Obligation between Spouses. 

Hiisband^s obligation — Interim aliment. — Circumstances in which 
interim aliment was refused to a wife, as she was about to 
raise an action for separation and aliment in the Court of Session. 
Dods V Dods, 5, 417. 

Husbathdls obligation — Interim aliment — Cruelty. — Held (rev. Sheriff- 
Substitute) that an action for temporary aliment at the instance 
of a wife who had left her husband's house on account of his 
cruelty was competent in the Sheriff Court, even though he 
offered to receive her back. Carmichael v Carmichael, 1 0, 160. 

HtLsband^s obligation — Interim aliment on ground of cruelty — Offer 
to cohabit. — A wife, while in a state of intoxication, assaulted 
her husband, and was thereupon turned out of his house by 
his son. The husband afterwards endeavoured, without success, 
to persuade her to return to his house. Held, in an action 
at the wife's instance for interim aliment, that though there 
was evidence of previous acts of cruelty on the part of the 
husband, she was not, under the circumstances, entitled to 
decree against him in the Sheriff Court. Semple v S&rnple, 
2,62. 

Wife's obligation. — Held that a wife possessed of sufl&cient income 
only for her own support is not bound to encroach on her 
capital in order to contribute to the support of her husband. 
Monijleth Inspector of Poor v Swan^ 2, 180. 
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Alimentary Provision. See Marru^ob Contract, Suoobssion. 

Allocation. See Chuboh* 

Amand. See Pbogbss. 

Amendment. See Process. 

Animals FerSB NaturSB. See Crime, Reparation. 

Appeal. See Process. 

Apportionment. See Heir and Executor. 

Apprebenslon (Wrongous). See Reparation. 

Apprentice. See Master and Servant. 

Appropriation. See Cautioner, Payment. 

Arbitration. See also Lease. 

Arbiter not named — Ancillary referefn/ce — Inturance policy, — Held 
that a clause in a policy of insurance agreeing to refer to 
arbitration "any difference touching the amount of loss or 
" damage " is a valid clause of reference, although arbiters are 
not named. Bain v General Life and Fire Assurance Com- 
pany, 2f 344. 

Arbiter unnamed — Executorial reference — Building contract — Ex- 
clusicm of ordinary a/ition. — The general conditions for the 
erection of a house contained a clause, inter alia, referring 
disputes to "the architect." The specification for carpenter 
work incorporated the conditions by reference, and submitted 
the execution to the approval of a named architect, who also 
signed the plans mentioned in the specification. Held that the 
architect's name could not be read into the clause of reference 
in the general conditions, and that that clause was merely 
executorial, and not such as to exclude the jurisdiction of the 
Court in a question regarding damages and the price of 
extras. Camerons <t Ladng, 5, 38. 

Arbiters unnamed, — Circumstances in which an attempt in a 
charter-party to institute a reference to arbiters unnamed held 
not good, not being either for (1) the mere ascertainment of 
the loss under an admitted liability, or (2) the ascertainment 
of the occurrence of a contingency without which no liability 
would arise— rthe parties being in dispute as to the terms and 
meaning of the contract itself. Biggar dc Company v Anderson 
& Company, 10, 105. 

Clause of reference in contract for a year — Ancillary effect. — Circum- 
stances in which a clause of arbitration in a contract of carriage 
of a year's duration taking effect "should any dispute arise 
"between the contracting parties," was held to be merely 
ancillary to the contract and not to be enforceable after that 
period. Murdoch v Ayr Steam Shipping Company, 8, 193. 

Evidence of submission — Informal award. — Circumstances in which a 
verbal submission held effectual, and exhausted by an informal 
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APbltration — continued. 

finding, and a formal decree-arbitral, subsequently executed 
and differing from the informal one, set cuide, Gordon v Earl 
of Leven, 8, 426. 

Evidence of vubmisnon — Writ, — A reference to fix the price of stock 
sold was held to be established by admissions in pleadings, but 
held that the award must be proved by writing. Such a 
reference made after disputes have arisen, and not being part 
of the original contract of sale of moveables, cannot be proved 
by parole. Weir v M^ Arthur^ G2, 171. 

Tcudt liability for arbiter's fee. — Where parties referred a claim to 
an arbiter, without making provision for his remuneration, held 
that the agent of a party was not personally liable to the 
other party for one-half of a fee paid by the latter to the 
arbiter. North British Railway Company v Pater son^ Cameron, 
d; Company, 2, 79. 

Architect. See Hiring. 

Arrestment. See also Assignation, Bankruptcy, Furthcoming, 

Lease. 

I. FoundinflT Jurisdiction, - iMi&re 12 

II. Competency and Effeet generally, „ 12 

III. or Wasres, ,.14 

IV. Recall, „ 14 

I. Founding Jurisdiction. 

Constitution of preference. — Observed that an arrestment ad 
fundandam jurisdictionem imposes a nsocus on the subjects 
arrested, but only for a specific purpose, and that its effect 
ceases if that purpose fails or is relinquished ; circumstances in 
which, therefore, held, in a multiplepoinding, that such an 
arrestment conferred no preference. Craig v Tighe and Other's, 
1, 313. 

Expenses, whether recoverable. — Held that the expenses of arrestment 
to found jurisdiction are proper expenses of process. Smith <t 
Son V Ovmers of " Crystal Spring" 7, 67. 

11. Competency and Effect generally. 

Alimentary provision. — Held that funds destined by a settlement in 
favour of trustees for an alimentary provision to a child are not 
attachable for other debts — even for the aliment of that child's 
wife and daughter. Anderson v Anderson! s Trvstees, 5, 269. 

Execution against railway company. — Held that an arrestment was 
validly, executed against the North British Railway Company 
by being used in their hands at Stirling station and left with a 
servant in their employment there. Koberton <fc Johnston v 
North British Railway Company, 9, 72. 

Exemption — Salary of public servant. — The salaries of public 
servants, such as ofi&cers of the Inland Revenue or the Customs, 
are not attachable by arrestment. Acme Machine Company v 
Miller dc Hendrie, G2, 143. 

Exemption — Servant of the Crown — Post-office official. — Held that 
the salaries of employees of the Post-oflBce are not arrestai)le. 
Allan V Cunynghame, 6, 225. 
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Arpestment : Competency and Effect generally— con^nue^f. 

Frattdtdent partnership — Sole partner, — W. H. Gass, who had given 
up business, making a settlement with his landlord, commenced 
a new business in Glasgow under the name of '* W. H. Gass & 
Company," and entered into an agreement with his sister, a 
person without means or knowledge of business, residing in 
Kilmarnock, that she should take up t)ie business under the 
name of W. H. Gajss & Company for her exclusive behoof, and 
that he should be her manager for a year at a salary of 198. a 
week. Held that funds in bank in name of the new firm of 
W. H. Gass & Company were attached by an arrestment under 
a decree against W. H. Gass, obtained by a previous creditor 
of his. Qtiestion, whether the Act, 1621, cap. 24, was 
applicable to the circumstances. Gass & Company and Another 
V Webster, G2, 149. 

Furthcoming — Liability of arrestees when arrested subject taken from 
them by force, — Circumstances in which held that a railway 
company were not bound to make furthcoming the value of 
live stock duly arrested in their hands, which were forcibly 
taken possession of by their owner, the common debtor, against 
the protest and remonstrance of the railway company's servants. 
Roberton <fc Johnston v North British Railway Company, 9, 72. 

Joint adventure — Attachm^ent of partnership funds for partner^ s debt, 
— Held that a creditor of a member of the crew of a fishing 
boat, fishing together on the footing of getting shares in the 
net proceeds of the catch, was not entitled to arrest the price of 
fish sold on account of the whole crew. Smith v Wilson, 7, 58. 

Luggage on railway platform — Petition for delivery, — A trunk con- 
taining body clothes was arrested by a creditor of the owner 
while it was on a platform of the respondents, a railway 
company, by whose line the petitioner was about to travel. 
Held that, the arrestment being obviously inept, the owner was 
justified in petitioning for delivery next day, in respect the 
railway company declined to give up the trunk except on 
getting a guarantee from her to indemnify them against any 
action by the arrester. M^Kay v Highland Railway Com- 
pf^'^y^ Gl, 193. 

Minor pursuer. — Held that an arrestment on the dependence of an 
action raised by a minor without the consent of her curator is 
valid. Munro v M^Callum, 9, 171. 

Parochial relief, — Held that the allowance made by a parochial 
board for relief of a pauper is not arrestable, at least while the 
parish fund is not appropriated to the individual paupers. 
Davidson v Mackay and Skene, 4, 100. 

Police, — Property taken possession of by the police is not liable to 
arrestment. Henderson v Malcolm, Gl, 190. 

Post-office savings bank, — Held that money deposited in a post-office 
savings bank is not arrestable, and that in any event an arrest- 
ment in the hands of a local postmaster, under the designation 
" Postmaster at S, and agent of the post-office savings bank at 
" S," was ineffectual to attach it. Bickerstaff v Orr and Another, 
2, 87. 

Procurator-Fiscal, — It is incompetent to arrest in the hands of the 
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Arrestment : Competeney and Bffeet generally— ^on^tniM^. 

ProGurator-Fiscal moneys found on the person of an accused 
person and retained in his custody. Jopp v M^Hardy wnd 
Another, 62, 145. 

Fttblic sale — Price payable to auctioneers — Right of seller^s creditors 
to arrest price in purchasers' hands. — Held that, when a farmer's 
stock was sold by public roup under a stipulation that the price 
was payable to the auctioneers, the creditors of the farmer were 
not entitled to arrest in the hands of one of the purchasers the 
price of certain goods bought by him. Sharp v Macdonald 
dc Fraser and Others, 1 , 37. 

Small Debt Act — Prescription, — Held that if, on the expiry of an 
arrestment in a smaU debt action, a second arrestment is used, 
it attaches the fund as of its own date, and not as of the date 
of the first arrestment. Svnclair d: Company v Leith, 6, 349. 

III. Of Wages. 

Accumulation of deferred wages. — Held that an allowance of " fish 
" money," payable to fishermen at the close of the fishing season, 
was part of their earnings, and as with their weekly pay it 
gave them no more than JBl a week, it was, under the Wages 
Arrestment Limitation Act, 1870, not arrestable. Caledonian 
Banking Company v Johnston & Sons, 2, 131. 

Employers and WorkTnen^s Act. — The wages of a workman are pro- 
tected by the Wages Arrestment Limitation Act, 1870, from 
arrestment upon a decree for damages for breach of contract . 
under the Employers and Workmen's Act, 1875. Mitchell & 
Company v Shepherd and Iwnes, Gl, 372. 

Gamekeeper. — Held that the wages of a gamekeeper are arrestable. 
Munro v M^Callum, 9, 171. 

On dependence of action for aliment. — The exception from the 
Wages Arrestment Limitation Act, 1870, of arrestments "in 
" virtue of decrees for alimentary debts " does not operate to 
allow wages under 20s. a week to be attached by an arrestment 
on the dependence of an action for aliment. — Mathew v 
M'Leish, Gl, 371. 

Payment in advance. — Held that where, by an arrangement 
between an employer and a workman, the wages of the latter 
were paid in advance, an arrestment was not effectual, because 
there was nothing to attach; and that such an arrangement 
between employer and employed was a legal one. Eddie v 
M'Avoy dh Company, 9, 366. 

Labourer or contractor. — A contractor miner, who engaged other 
miners to work along with him, paying them a fixed rate 
of wages per day, but himself in the result earning just the 
same amount, held, nevertheless, to be within the protection of 
the Wages Arrestment Act, 1870. Thomson v Barret and Earl 
of Rosslyn, 4, 242 ; G2, 358. 

IV. ReealL 

Arrestment in execution. — The Personal Diligence Act gives the 
Sheriff power to recall arrestments in execution as well as 
arrestments on the dependence. Gillies v Bow, Gl, 196. 
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Arrestment: Reenll-^ontinued. 

General loonn^ — AmourU of caution, — Where a party used arrest- 
ments for the amount for which he had got decree and for the 
probable amount of the expenses to which he had been found 
entitled, and the unsuccessful party took the judgment to 
appeal, held that he was not entitled to a general loosing of 
arrestments except on caution for or consignation of the amount 
to which the first party appeared hoc statu entitled. Observa- 
tions on the circumstances in which arrestments on decree may 
be loosed. Cormack & Sons v Semple, 7, 100. 

Grounds of recall, — Held that the bare averment that an arrestment 
is "irregular, illegal, and incompetent" is irrelevant and 
insufficient to support a petition for its withdrawal. Munro v 
M'Callum, 9, 171. 

Restriction — Joint debt, — A pursuer raised an action against four 
parties, concluding against each of them for payment of 
£28 148. IJd., being one fourth share of a total sum of 
£114 16s. 6d. alleged to be due by them jointly. Upon the 
dependence of the action the pursuer arrested £120 due by the 
arrestee to the defenders, or " to either of them." One of the 
defenders applied by petition to have the arrestment used 
against him restricted to £30. Held that the arrestment was 
excessive, and it was accordingly restricted as against the 
defender to £30 as craved. Dunn v Davidson, 8, 121. 

Assessment. See also Burgh, Chuboh, Lease, Police, Poor, Public 
Health, Road. 

I. Levy and Hanasrement» - pagre 15 

II. Liability of Subjects, - - „ 16 

IIL Liability of Persons, - „ 17 

IV. Prefepence, - „ 17 

I. Levy and Management. 

Condictio indebiti — Valuation roll, — The tenant of a pier, which, so far 
as above low-water mark, was situated within an adjacent police 
burgh, alleged that for eleven years he had been assessed by 
the commissioners on the full rental of the whole pier, and he 
claimed repayment of an amount proportioned to the length of 
the pier outwith the burgh. Held that the error, if any, lay 
in the entry made in the valuation roll for the burgh, and that, 
till the pursuer got the entry rectified, the present action was 
incompetent. M^Alister v Cove and Kilcreggan Police Com- 
missioners, 10, 123. 

Misapplication of police funds. — Held that the commissioners of a 
burgh, H, formed under the General Police Act, 1862 (which 
specifies, in section 66, the only purposes to which the funds 
derived from assessments may be applied), were not entitled to 
apply such funds to the payment of expenses incurred in 
opposing a bill for the annexation of another police burgh, C, 
to the City of Glasgow, although it was well known and 
admitted that the annexation of C was only a step towards the 
annexation of other burghs of which H was one. Mein v 
Hillhead Police Commisstoners, G2, 314. 
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Assessment: Levy and Management— con^tnuec^. 

Occupancy for part of year — Valuation Roll, — In a question between 
tenants who occupied assessable subjects in Glasgow for only 
part of a year and the City Assessor, held that an assessment 
levied proportionately on the rent entered in the valuation roll 
and not on the actual rent agreed to be paid was correct. 
M^Ghie V Glasgow Police Commissioners^ 7, 140. 

Poor rate — Railway — Deduction for maintenance and repairs, — Held 
that the deduction to be allowed under section 37 of the Poor 
Law Act, 1845, for a particular year for the cost of mainten- 
ance and repairs of an undertaking is not to be the actual cost 
for the year in question, but an average over a series of years, 
and that fourteen years is nob an inappropriate period over 
which to take the average. Dundonald Inspector of Poor v 
Glasgow dc Southr Western Railway Company y 4, 148. 

School rate — Annual estimates. — Circumstances in which held that 
a parochial board had not levied a rate either in itself 
excessive or beyond the powers conferred upon it by statute. 
Tevendale v RosSy 1, 268. 

Special drainage and water district — Insufficient rating powers, — 
Opinion that where a deficiency arises after levying the maxi- 
mum assessment on a special water supply or drainage 
district, it should, in so far as not made up by voluntary 
subscriptions, be met by an assessment on the whole parish. 
Mackenzie v Urray Local Authority y 6, 173. 

Summary warrant — Change of remedy, — Where a collector of police 
rates had obtained a summary warrant for their recovery 
against various persons in default, held that he was entitled to 
abandon the warrant quoad any of them, and sue for payment 
in common form. Govan Police Commissioners v Clarhy 5, 156. 

II. Liability of Subjects. 

Poor rate — Dedv^^tions for repairs — Railway. — Held that the deduc- 
tions for repairs in any particular parish allowed under section 
37 of the Poor Law Act, 1845, are, in the case of a railway, to be 
calculated upon the annual value of the railway taken as a 
whole, and not merely on the fragment of the railway to be 
found in the particular parish. Dundonald Parish v Glasgow 
<k South- Western Railway Company y 2, 368. 

Poor rate — Exemption of religious buildings — Landlord. — The 
landlord as well as the occupier or tenant of premises ex- 
clusively appropriated to public religious worship is not liable 
to be rated for, or to pay, poor rates. Steel v Bainy G2, 337. 

Poor rate — Reformatory school. — A reformatory school certified by 
the Secretary of State is not exempt from parochial assess- 
ments. Motion V M^Intoshy 62, 329. 

Po(yr and school rates — Police station. — Held that police stations are 
exempt from poor and school rate as well as from income tax. 
Langholm Parochial Board v Dumfries Commissioners of Supply, 
1, 265. 

Public health — Market garden. — Held that a market garden, with- 
out house, is "land used for agricultural purposes" in the 
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Assessment : Liability of Subjeets— oon^mtieif. 

sense of the Public Health Act, 1867, section 94, and is to be 
assessed in one-fourth of the annual value as in the valuation 
roll. M'Gill V Prestwiek Local Authority^ 2, 140. 

Public health — Pasture land, — Held that a golf course, being 
within the description " pasture land," fell to be assessed for 
drainage, in terms of section 94 of the Public Health Act, 
1867, on only one-fourth of its annual value as entered in the 
valuation roll. Lemie Oolf Club v LamarhMrt County 
Cownca, 10, 280. 

Water Supply — Volunteers, — Local authorities are bound to supply 
water, free of charge, to a volunteer store with sergeant's 
house attached. Hogg v Qumn, 02, 343. 

III. Liability of Persons. 

Police rate — Occupancy for ][>art of year — Greenock Police Act, — Held 
that under the Greenock Police Act, 1877, tenants who entered 
into occupancy after the annual valuation roll was made up were 
liable to be assessed only on the actual rent payable by them 
for the period between the date when their occupancy began and 
the following term of Whitsunday. AtUd v M^Murrich, 7, 111. 

Poor rate — OtUgoing and incoming tenants, — A tenant entering to 
a farm at Martinmas is liable to pay half of the poor rates and 
other local rates imposed for the year from Whitsunday to 
Whitsunday. MealVs Executors v Wedderspoouy 01, 342. 

Poor rate — Outgoing and incoming tenants, — A tenant entering at 
Whitsunday is liable to pay the whole of the poor rates for 
the year beginning at that Whitsunday, and cannot retain a 
half in respect of the outgoing tenant having right to the 
crop of that year. Henderson v Lovie, 01, 340. 

Poor rate — Belief — Successive tenants, — Held that a tenant of a 
farm entering at Martinmas was bound to relieve the former 
tenant of a proportion of the poor rate levied for the year from 
Whitsunday to Whitsunday corresponding to the period of the 
new tenant's occupancy within that year. M^Knight v 
Williamson, 2, 278. 

Poor rate — Liaitility of auctioneer selling effects when rates unpaid, 
— Held that an auctioneer is not liable either as an individual 
or as a vitious intromitter for arrears of rates due in respect 
of premises which a sale conducted by him has had the effect 
of displenishiug. TumbtUl v Stevenson, 6, 223. 

Private improvement — Public sewer — Bondholders in possession, — 
Bondholders who obtained decree of poinding of the ground on 
7th May, 1889, and thereafter drew rents and realised 
machinery, &c., held not liable for a special assessment imposed 
on the proprietors for a public sewer constructed in January, 
1889, ex adverso of the subjects in question. Glasgow Police 
Commissioners v MacLean, Fyfe, <t MacLean, 8, 57. 

IV. Ppeferenee. 

Arrears. — The amoimt realised under a poinding and sale was con- 
signed in the hands of the clerk of court. Claims were lodged 
by the coUectors of the poor, school, county, and roads and 
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Assessment: Ppeferenee— am/t«Merf. 

bridges assessments, claiming to be ranked and preferred on 
the consigned fund for these assessments for four years, in- 
cluding the year current, founding on section 88 of the Taxes 
Management Act, 1880. Held that they were entitled only to 
one year's assessments in preference to the poinding creditors. 
Spence v Morruon^ 7, 98. 

Police rate-^Breach of sequestration by rate collector, — When effects, 
sequestrated for rent, were removed by a burgh rate collector, 
to be sold for payment of rates, held, in a question between 
the landlord and the collector, that, though the rates were 
preferable to the rent, the removal was improper, and warrant 
to carry back grarUed, Trustees of A B \ Irviney 10, 214. 

Police rate — La7vdl(yrd!s hypothec, — Held (1) that the Preferential 
Payments m Bankruptcy Act, 1888; applies to Scotland; and 
(2) that police rates are preferable to the landlord's right of 
hypothec. Sinclair v Craig, 9, 350. 

Po(/r rate — Arrears. — The statutory preference in bankruptcy of 
poor rates held not confined to those of the current year. 
MoAikintosh v Dallas, 02, 49. 

Poor rate — Arrears, — Held that arrears of poor rates are not prefer- 
able in bankruptcy. Wyness v Thomson! s Trustees, 4, 201, 

Preferervce of bwrgh rates, — Held that the Preferential Payments in 
Bankruptcy Act, 1888, applies to Scotland. Crawford^ s Cessio, 
6, 11. 

Preference of rates, — Held that the Preferential Payments in 
Bankruptcy Act, 1888, applies to Scotland. Aberdeen City 
Chamberlain v Craig's Executrix^ 7, 335. 

Assigrnation. See also Arrestment, Poinding, Lease, Stamp. 

Competition of arrestments with intimated cash order — Stamp dtUy, 
— Held that a mandate in rem suam requesting a debtor to pay 
to a third party an illiquid and unconstituted debt is, when 
intimated, preferable to subsequent arrestments ; that it is not 
a bill ; and that it requires no recognition by the debtor for its 
validity, but only intimation to him, as it is practically an 
assignation. Opinion that it ought to bear a ten-shilling stamp, 
as an assignation of an uncertain sum. Smith v Paterson and 
Others, 10, 171. 

Competition of arrestment with intimated prior assignation — Bill — 
Stamping of mandate in rem suam. — Held that a mandate in 
rem suam requesting a debtor to pay to a third party an illiquid 
and partly contingent and future debt was, when intimated, 
wholly preferable to a subsequent arrestment ; that it was not 
a bill ; and that it required no stamp, though equivalent to an 
assignation. Allan dh Son v Brown and Lightbody, 6, 278. 

Competition of arrestment with decree of cessio, — Held that creditors 
who arrested within sixty days prior to the notour bankruptcy 
founding a cessio were preferable to the trustee, as he had 
only the rights of an assignee, and not those of an arrester or 
poinder, as a trustee in a sequestration has. Brut^ <j^ Vallance 
y Eobb, 3, 127, 
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Assignatloil-— con^tnued. 

Competition of order hy debtor with arrestment, — Hdd that a written 
order by a debtor authorising the unascertained amount due 
to him on a contract to be paid to the party named in the 
order was preferable to a subsequent . arrestment, and had 
virtually the effect of an assignation. M^Knight <t Company 
V Howie^ dhc,j 7, 324. 

Mandate — Stamp-duty — Title to sue. — A tradesman wrote at the 
end of an unconstituted and illiquid account a docquet in these 
terms, " Pay the above account to A B for value in account," 
and signed it over a penny stamp. When A B sued the 
debtor for payment, the debtor pleaded "no title to sue." 
Held (1) (on the authority of Ritchie v M^LaxMan^ 8 M. 815) 
that the docquet was not a bill of exchange payable on 
demand; (2) that as an assignation it was insufficiently 
st-amped ; (3) that as a mandate or a procuratory constituted 
by writing it was liable to the stamp-duty on letters of 
attorney, and was insufficiently stamped. Held, further, on a 
pixwf ^1) that acceptance of the mandate had not been proved, 
and (2) that the debtor had not recognised the docquet as a 
procuratory entitling A B to sue for the account in his own 
name ; and the plea of " no title to sue" accordingly sustained, 
A B Y Inglis, 9, 165. 

Preference — Sufficiency of delivery or intimation — Farm lease and 
stocking, — A farmer with his landlord's consent assigned to 
certain creditors a lease of a farm and stocking thereon in 
security of money advances and of obligations undertaken by 
them in connection with the lease. He continued to reside 
upon and to manage' th6 farm tor two years, and then became 
bankrupt. His assignees shortly after his bankruptcy sold 
the farm stocking, and applied the proceeds towards payment 
of their advances, <kc. Circumstances in which held that the 
assignees had possession sufficient to constitute a preferable 
security. Henderson v Rohh, 6, 136. 

Revocation of m^andate in rem suam. — Held that a mandate or 
precept addressed to a debtor of the mandant and desiring 
him to pay to a creditor of the mandant, having been granted 
for onerous causes, could not be revoked without the consent 
of the creditor. ScMesinger, Davis, ds Company v Blaik 4? 
Company, 2, 295. 

Association. aS^^^ Agency, Procbss, Titlb to Sub. 

Auction. See Sale. 

Auctionoer. See Agency, Lease, Sale. 

Average. See Ship. 
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Bail. See Crimb. 

Balancing Aocoonts. See Bankruftot (Pbifirbnob). 

Ballot. See Election, Sheriff. 

Bank. See aUo Contract. 

Lost deposit receipt — Indemnity, — Held that a bank is not bound 
to pay the amount contamed in a deposit receipt which has 
gone amissing, without caution or indemnity against loss. 
Bank of Scotland v McQueen and Others, 8, 370. 

Bank Cheque. See Bill of Exchange. 

Bankruptcy. See also Husband and Wife, Lease, Retention, Sale. 

I. Notour Bankruptey and Insolveney, • page 20 

IL Ranking and Claim therefor, • 21 

in. Preference, ,.23 

IV. Sequestration— 

(a) Constitution of Sequestration, • • „ 27 

(b) Voting and Claim therefor, • • » „ 28 

(e) Trustee, „ 84 

(^ Miseellaneous, -•--.•„ 86 

V. Cesslo— 

(a) Competeney and Propriety, • • • „ 87 

(b) Relation to other proceedings, 88 

(c) Process, • „ 89 

(d) Expenses, ,.41 

VI. Trust for Creditors, ,.42 

VII. Discharge of Bankrupt Judicially, - • „ 48 

I. Notour Bankruptey and Insolvency. 

Insolvency — Goods delii)ered after petition for sequestration had been 
presented. — Held that the trustee was bound to re-deliver to the 
seller a mare which had been delivered to the bankrupt four 
days after a petition for sequestration had been presented at 
the instance of a creditor. Allan v Murray, IO9 103. 

Notour bankruptcy — Effect of withdrawal of charge, — Held that 
mere withdrawal of a charge during its currency does not 
prevent the constitution of notour bankruptcy. Brown d; 
Company v Martin, 4, 281. 

Notour bankruptcy — Equalising of diligence — Expenses, — A creditor 
arrested a boat belonging to his debtor in execution of a decree. 
Next day the debtor applied for cessio. On the arresting 
creditor applying for warrant to sell the boat, decrees were pro- 
duced by other creditors. Held that, although the arrestment 
could not be cut down by decree of cessio, those creditors having 
liquid grounds of debt or decrees obtained within sixty days 
before or four mouths after the constitution of notour bank- 
ruptcy were entitled, under the 12th section of the Bankruptcy 
Act, 1856, to be ranked pari passu with the arrester. The 
arrester found entitled to his expenses preferably out of the 
proceeds of the sale. Harvey v M^Adie, 4, 254. 
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Notour bcmkruptey — Banking of diligence — Arrestment in hands of 
private tnuteefor creditors, — A non-acoeding creditor arrested in 
the hands of the trustee under a voluntary trustideed granted 
by his debtor. He was entitled to cut down the trust-deed 
under the Act 1696, c. 5, in respect of the debtor's notour 
bankruptcy within sixty days after its date. Held in a furth- 
coming that, while the arrestment was valid against the trustee, 
creditors having liquid grounds of debt or decrees obtained 
within sixty days before or four months after the constitution 
of notour bankrupt were entitled, under the 12th section of 
the Bankruptcy Act, 1856, to be ranked pari passu with the 
arrester upon the sum attached. Schidze ^ Company v Ritchie, 
2,44. 

Notour bankruptcy — Trust deed, — Held that a trust-deed for behoof 
of creditors granted sixty-one days before cessio of the granter's 
estates, but within sixty days of their notour bankruptcy, was 
null and void. M^Caig v GaJhraith and Others^ 2, 96. 

II. Ranking and Claim therefor. 

Aliment of Ixuta/rdsj bom and unborn^ at date of sequestration. 
— The estates of a deceased debtor were sequestrated. He 
left two illegitimate children, one of whom was bom before 
and the other after the date of sequestration. Held that the 
mother of the children was entitled to be ranked as a con- 
tingent creditor in respect of both the children, on the ground 
that her claim for their aliment was not ex debito naturali^ 
but an ordinary debt which would be extinguished by a 
discharge from bankruptcy. Dovms v Wilson's Trustee^ 2, 238. 

Contingency — Unexpired period of lease to bankrupt, — Where 
subjects were let and the tenant became bankrupt, and his 
trustee vacated them, and the landlords sold them during 
the intended currency of the lease, giving the purchaser the 
natural possession, held that the trustee rightly refused the 
lessors a ranking in respect of the tenant's obligations for the 
unexpired period of the lease subsequent to the date of the 
purchaser's entry. Youngs Trustees v Young d; Son's Trustee, 
6,31. 

Contingent claim for rent — Valuation by Court, — Held that it is 
only when a lease is, de facto, broken by the tenant's bank- 
ruptcy that the landlord can have his claim for rent valued 
by the Court under section 53 of the Bankruptcy Act, 1856. 
Cummmgham v Roberton, 8, 102. 

Debt arisvng after sequestration, — Held that creditors who had 
received an invalid bond from a bankrupt, which was not 
reduced until after the date of sequestration, were not entitled 
« to rank upon the sequestrated estate for expenses incurred by 
them in unsuccessfully resisting the action of reduction. 
Aberdeen Heritable Property Company v Adamson^ 62, 43. 

Deduction of security from claim, — Held (1) that a security 
which was realised by the claiming creditors before the 
date of the sequestration of the debtor must be deducted \( 
by them from their claim; and (2) that a security not 
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belonging to the bankrupt did not foil to be deducted. 
Natioiud Bank of Scotland y Forrester A Forrestei's Trwteej 
9,B7. 

Loan secured over bankrupts estate. — Caldwell lent Kyd money 
to pay a dividend to creditors under a priyate arrangement 
and got a bill for the loan. He also took, in his own 
name, the receipts for the dividends paid out of the loan and 
subsequently got an assignation to them. Held in Kyd's 
sequestration that Caldwell was not entitled to claim both on 
the bill and on the assignatioh — the transaction being only a 
loan of the amount of the bill, and Caldwell's holding the 
receipts and assignation being only a security over dociunents 
really belonging to the bankrupt. Kyd's Sequestration^ 10, 
236. 

Lost hill — Held that a creditor claiming to be ranked for a debt of 
which the chief evidence would 'have been a bill of exchange, 
which was lost, was not bound to bring a separate action of 
' : . proving the tenor. Glen's Sequestration, 9, 189. 

Money advanced by wife to husband. — Held that the claim of 
a wife for loans to her husband of (1) money acquired by 
her by succession, and which under the Married Women's 
Property Act of 1881 was her own to dispose of, and (2) 
^y money handed to her in 1880 by her mother as a recom- 

pense for services, and which was protected as earnings by the 
Married Women's Property Act, 1877, was a good claim. 
Agnev^s Sequestration, 10, 106. 

Money lent or given by wife, — Held that a wife was entitled to rank 
on her husband's estate for a sum received by her exclusive of 
his jus mariti and handed to him, which he used for the 
acquisition of shares in his name in an English firm, whether 
the sum was a loan or a donation to him. Latta <t Go's 
Sequestration, 10, 232. 

Fartnership — liability of copartnery for debts of business formerly 
cai^ied on by one partner. — A party sold goods to an individual 
trader, who afterwards assumed a partner who put in no 
capital. The company took over the assets of the individual 
trader's business. Held, in the bankruptcy of the company, 
that the seller was entitled to rank for the price on the 
estates of the copartnery as well as those of the individual 
trader. Gibson v Tait, 2, 148. 

Partnership — Personal obligation of partner — Fraudulent alienor 
tion. — Held that a creditor under a bond and disposition 
in security, granted when the debtor was the sole partner of 
a firm into which he afterwards assumed a partner, was not 
entitled to rank on the partnership estate ; and in particular 
that the debtor had not, by assuming his son as partner, made 
a gratiiitous Alienation to a conjunct or confident person which 
could be reduced under the Act 1621, c. 18, with the effect of 
^ admitting the creditor to a ranking against the firm. Millar 
<k Son's Sequestration, 1, 374. 

Voluntarily revived debt. — A discharged bankrupt, having retrieved 
> ^ his circumstances, granted bills to his former creditors for the 
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balances of their debts. Held^ in his subsequent sequestra- 
tion, that the bankrupt had yaJidly revived these debts, and 
that the bills were not objectionable as having been granted 
without value. Taylor v Gardner^ 61, 73. 

Vi/uchen, — Held that> where a creditor fails to produce within the 
statutoiy period the vouchers on which his claim is founded, or 
to give in his affidavit an explanation for their non-production, 
as required by sections 50 and 123 of the Bankruptcy Act, 1856, 
he is not entitled to have the claim opened up on an appeal ; 
but, on account of special circumstances in this case, the 
trustee's deliverance rejecting the claim recalled. Millen <£r 
Company's Sequestration^ 2, 434. 

III. Preference. 

Advances by antenuptial mourriage contract trustees under the 
contract vouched by acknowledgment not granted at the time, 
— Circumstances in which held that the marriage contract 
trustees of a bankrupt were entitled to rank for the amount 
of a promissory note granted by him when not insolvent to 
them for sums previously advanced by them to him under 
powers of the marriage contract. Coutts\ Trustees v Galbraith, 
9,4. 

Balancing a/xounts — Compensation — Retention, — A limited company 
of contractors became bankrupt, owing a railway company an 
account for the carriage of goods, <bc. At that time they were 
building a bridge for the railway company, which the liquidator 
finished and handed over to the railway company. The rail- 
way company paid the slump sum stipulated for the bridge 
under deduction of their account. Held that, as the contract 
price of the bridge was not due at the date of liquidation, 
there was no concursus dehiti et crediti, nor any due debt which 
the railway company was entitled to retain so as to effect a 
"balancing of accounts in bankruptcy." Goodudns, Jardine, 
it Company, Limited, v Caledonian Railway Company, 9, 362, 

Burgh rates, — Held that the Preferential Payments in Bankruptcy 

Act, 1888, applies to Scotland. Crawford's Cessio, 6, 11; >( 
Sinclair v Craig, 9, 350. 

Cash payment — Fraud, — Held that, without proof of fraud, a cash 
payment by a bankrupt within sixty days of sequestration will 
not be cut down as an illegal preference. Graham v Webster, 
2, 227. 

Cash paym^ent — Fraud, — When a true creditor (at least if conjunct) 
receives a cash payment, it may be reduced at common law if 
the circumstances disclose not mere knowledge by the creditor 
of his debtor's impending bankruptcy, but a concerted and 
fraudulent scheme between the bankrupt and the preferred 
creditor to get the better of the other creditors. Taylor v 
Jones, G2, 46. 

Collusive agreem^ent, — A firm of builders, finding themselves in diffi- 
culty while in the course of carrying out a contract, entered, on 
21st November, into an agreement with A, the other party to the 
contract, by which it was cancelled on certain conditions, and. 
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inter alia, on condition that A should, out of the sums that 
might be found due bj him under the agreement^ pay to B 
and C accounts due to them by the firm for stones supplied to 
the job on the architect's orders. The firm's estates were 
^ sequestrated on 14th December before A had paid the two 

accounts. Held, in a competition between the firm's trustee 
and B and C, that the transaction was within the Act 1696, 
cap. 5, and that the trustee was entitled to the whole sum 
payable by A under the agreement. Stewart v To$k, 01, 31. 

CoUufive agreement, — A sold furniture to B» and it was delivered. 
Some months afterwards A and B entered into an agreement 
of ** hire-purchase " of the furniture. Circumstances in which it 
was heldy B haying become bankrupt soon after the date of the 
^ . agreement, that this agreement was invalid, the bankrupt and 
not A being the owner of the goods. MiWoy v Muir, G2, 51. 

Competition with landlord's hypothec — Privilege of workmen^ s^ twiges, 
— Held that workmen's wages have no preference over a 
landlord's hypothec, this being reserved unaffected by the 
Bankruptcy Acts (1856, section 122, and 1875, section 3) 
which create the privilege. Waddell v 2%om, 2, 384. 

Consignation in Court, — ^Circumstances under which, where money 
was consigned by the defender in a depending process, the 
pursuers were found to have right to it preferably to the 
trustee in the subsequent sequestration of the defender, 
although the money was consigned within sixty days of his 
bankruptcy. Littlejohn v Eeynolds <t Co., 6, 321. 

Discounting oj hills to pay debt due to discounter, — Where the 
defenders discounted bills for a bankrupt within a few days 
of his sequestration, the proceeds of which were applied 
by him in meeting certain obligations lying at his bankers, 
including a cheque which he had granted to the defenders, 
held that he had granted no preference struck at by the Act, 
1696, cap. 5. Bird v Macpherson <fe Cromhie, 2, 240. 

Donation by husband to wife, — A husband lodged in bank the 
sum of £170 in name of his wife, who uplifted the amount 
three months afterwards. The estates of the husband having 
been sequestrated a few weeks thereafter, the trustee sued 
the wife for that sum with interest. In her defence, the 
wife stated that she had received the money in repayment, pro 
tanto, of a sum of £400 which she had lent to her husband 
fifteen years previously, she having obtained that sum by grant- 
ing a bond and disposition in security over her own heritable 
property. Defences repelled without a proof, in respect that, 
the marriage having taken place prior to the Married Women's 
Property Act of 1881, the defender had no separate moveable 
estate of her own ; that the £400 could not be treated as herit- 
able estate on the ground of its being a surrogatum for the pro- 
perty ; and that the money lodged in bank in the defender's 
name was thus a donation inter virum et lucorem, which was 
revoked by the sequestration. Macpherson v M^Coll, 7, 24. 

Duty to refect goods on stoppage, — Held that a creditor delivering 
goods to a party insolvent before the insolvent had resolved 
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to stop payment was not entitled to a preferable ranking on 
his estate. Prtmrose^s Sequegtration, 10, 238. 

Indorsation of bilL — A person having within sixty days of his 
notour bankruptcy endorsed a bill, along with the defender, 
to a bank, under an arrangement that it should apply part 
of the proceeds in payment of two bills previously granted 
by him to the defender and in the hands of the bank, held that 
the transaction was reducible under the Act 1696, cap. 5. 
Galbraith v Glass, 6, 342. 

Ordinary course of business — Running account. — The pursuers 
were in the practice of buying sugar from refiners in lots, 
which were iuToiced and transferred in the books of the refiners' 
store to the purchasers. The lots were numbered and set apart 
for the purchasers, who frequently passed them to sub- 
purchasers by delivery orders. The pursuers kept a current 
account with the sellers, making large payments from time to 
time to suit the convenience of both parties, and settlements 
were made at various intervals, when interest was paid, if due, 
on all debits beyond the fourteen days allowed for cash by the 
rules of the saleroom. At February 25tH the pursuers accepted 
a bill for a large amount, which the refiners discounted and 
placed to the pursuers' credit. The refiners became bankrupt, 
and the pursuers sued their trustee for delivery of certain 
sugars purchased within sixty days before bankruptcy. Held 
(1) that the piu*chases of sugars within the sixty days were not 
merely in satisfaction of the obligation incurred at February 
25th by the passing of the bill, so that delivery of them would 
be such satisfaction of a prior obligation as is exempt from the 
statutory nullity ; but (2) that they were not struck at by the 
statute 1696, c. 5, in respect that they were dealings in the 
ordinary course of trade. Macdonalds v Port-Dundas Sugar 
Refining Company, 02, 35. 

Payment after sequestration — Repetition, — After sequestration, a 
creditor, given up in the state of affairs, did diligence against the 
bankrupt, who, under fear of incarceration, paid the debt. 
The bankrupt was then discharged on a composition. He 
thereafter raised an action for repetition of the sum so paid, 
less the composition, as a preference struck at by the bank- 
ruptcy statutes. Held that the sum so paid was not effectually 
paid, and was still part of the bankrupt's assets, and decree 
given accordingly. Darven v Logan, 61, 85. 

Poinding creditor's expenses, — Held that under section 108 of the 
Bankruptcy Act, 1856, a poinding creditor is entitled to a 
preference in a sequestration for all expense bona fide in- 
curred including and subsequent to ordering extract of the 
decree for his debt. Milne^s Trustee v Northern Agricultural 
Company, 2, 375. 

Poor rates — Arrears, — The statutory preference of poor rates is 
not confined to the rates of the current year, but was held to 
exist for the rates of the years from 1874 to 1880. Mackintosh 
V Dallas, 02, 49. 
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Poor rcUet — Arrears, — Held that arrean of poor rates are not 
preferable in bankmptcj. Wffness y ThanuanU Trustees, 4, 201. 

Privilege of domestic servants vxtges — Landlord's hypothec, — Held 
that a domestic servant, differing in that respect from a farm 
servant, has not a preference over the landlord's hypothec. 
Davidson v Colder, 1, 30. 

Privilege of farm servants* tmges. — A farmer who, because of being 
insolvent, was unable to pay wages at Whitsunday, was 
sequestrated under the Bankruptcy Acts soon after the term. 
Held that the farm servants had a preference for their wages 
falling due at Whitsunday. Watt v Mackie^s Trustee, 1, 219. 

Privilege of servants* wa^es, whether preferable to expenses of hank- 
ruptcy, — Held, in the cessio of an estate where there were no 
funds for division among the creditors, that the fact of a claim 
/^ for servants' wages not having been adjudicated upon ten days 
-^ before the second meeting did not entitle that claim to a pre- 
ference before the necessary expenses of process and the 
remuneration of the trustee. Mays v GalUwher, 2, 358. 

Privilege of shopman* s wages — Omission to claim preferable 
ranking — Amendment of claim, — Where a claim was made 
in a trader's sequestration for a shopman's wages, without 
mention of the period for which they were due and without 
any claim to a preferable ranking, and the trustee admitted 
the claim " to an ordinary ranking," the Sheriff, on an appeal 
against the trustee's deliverance, allowed the claim to be 
amended so as to show the period for which the wages were 
due, and thereafter recalled the trustee's deliverance and 
remitted to him to rank the claim as preferable to the extent 
of the wages earned during four months prior to the seques- 
tration, and found neither party entitled to expenses. Smiths 
v Thomson A Company*s Trustee, 9, 47. 

Privilege of workmavUs wages — Concowrse of diligence — Trust-deed. — 
Held that, where a bankrupt had granted a trust-deed on 22nd 
September, which was followed by a decree of cessio dated 1 1th 
November, the granting of the trust-deed was " the concourse 
" of diligence for distribution of the estate " in the sense of the 
amending Bankruptcy Act of 1875. Opinion that by "con- 
" course" might be meant notour bankruptcy. Slessor v Parkas 
Trustee, 4, 244. 

Mates, — Held that the Preferential Payments in Bankruptcy Act, 
1888, Applies to Scotland. Aberdeen City Chamberlain v Craig*s 
Executrix, 7, 335. 

Reduction of preference by means of furthcoming, — ^A domestic servant, 
having obtained decree for her wages against her employers 
and thereupon made them notour bankrupt, arrested a pony 
previously made over by them within the sixty days to a 
creditor, against whom she brought an action of furthcoming. 
Held that, not having in his hands any effects belonging to 
the common debtors, he was entitled to be assoilzied, and that 
the action was incompetent for setting aside the alleged illegal 
preference. APCulley v M'Bride, 7, 276. 
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Menwfusiation of lease within siocty days of bankruptcy. — A tenant 
having renounced his lease, with the privileges of an out- 
going tenant, and become bankrupt within sixty days there- 
after and a few days after the term of removal, the trustee in 
his cessio sued the landlord for the proceeds of the waygoing /^i 
valuations. Held that the landlord was entitled to set off the 
amount of the valuations against rent due, the renunciation 
not being a voluntary preference, and the tenant and his 
trustee having, besides, approbated the renunciation. Gordon 
V Earl of Leven, 8, 426. 

l^rust-deed for creditors — Arrestment in trustee's hands. — An 
insolvent having conveyed his estates to a trustee for behoof 
of his creditors, the only creditor who did not accede to 
the trust took decree for his debt, rendered his debtor notour 
bankrupt within sixty days of the date of the trust-deed, and 
used arrestment within four months thereafter in the hands of 
the trustee. Held that the creditor had legally secured a pre- 
ference and was entitled to a decree of furthcoming against the 
trustee. Gray d; Sons v Steely 7, 137. 

IV. Sequestration^a) Cronstitution. 

Application for sequestration — Form of petition, — Held that a 
petition for sequestration requires to be framed in the form 
set forth in schedule A of the Sheriff Courts Act of 1876. ^ 
national Bank of Scotland in Williamson's Sequestration, 
2, 199. 

Application for sequestration — Form of petition, — Held that a 
petition for sequestration does not require to be framed in the 
form set forth in Schedule A of the Sheriff Courts Act of 1876. 
Opinion that it can competently be framed either in that form ^ 
or in the form in use prior to that Act. Buchanan's Sequestra- 
tion, 1, 23. 

Date of sequestration when based on petition for cessio, — Held that, 
where cessio proceedings are converted into sequestration, the 
statutory date of the sequestration is the date of the first ^ Q 
deliverance in the petition for cessio. Campbell v Taylor, 
2, 429. 

Deceased debtor — Petition at the instance of a heritable creditor 
— Mora. — Qiiestion, whether sequestration can be granted of 
the estates of a party long since deceased on the petition of a 
creditor in a heritable bond, who has been in possession under 
a decree of maills and duties. Imrie^s Heirs v Robertson's 
Representaiivesy 61, 57. 

Oath by petitioning creditor — Speciflcatum of securities, — Circum- 
stances in which, in an application for sequestration at the 
instance of a creditor, held that he ought to have set forth 
in his affidavit the security held "by him over the estates 
of the debtor, and, being bound conjunctly and severally with 
the debtor, besides being creditor, in the bond which was the 
ground of his claim, he must give credit for his own share of 
the debt; and, having done neither, petition dismissed. 
Motherwell v Mitchell, 4, 294. 
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IV. Sequestration— (b) Votiiig and Claim therefor. 

Acquiring claim after sequestration, — Held that the vote of a 
party who had absolutely sold and received payment for his 
claim prior to his mandatary's vote being given was bad, or if 
the sale was after the hour of the vote, the mandatar3r's vote 
was cast on behalf of one who had purchased a claim, and was 
therefore bad under section 64 of the Bankruptcy Act, 1856. 
Shannon <t Company's Sequestration^ 8, 41. 

Acquiring debts after sequestration. — The 64th section of the Bank- 
ruptcy Act, 1856, provides that any person who shall acquire, 
after the date of the sequestration, a debt due by the bankrupt, 
shall not be entitled to vote in the election of the trustee and 
commissioners. Held that this creates a personal disqualification 
^ which prevents such a person from voting on other and valid 

debts due to him before the sequestration. Mitchell v 
Robertson, 61, 67. 

Affidavit — Amendment. — Held that to amend a claim by adding the 
words "as trustee of late Thomas Watson '^ was allowable 
under section 51 of the Bankruptcy Act, 1856. Wa;tson^s 
Sequestration, 9, 301. 

Affidavit — Joint oath, — A bankrupt had accepted, in favour of two 
individuals not in partnership, a bill of exchange payable to 
them or their order. In the acceptor's sequestration both of 
the drawers deponed in one oath, and claimed that the debt 
was due to them jointly and had not been paid or compensated. 
Held that this was not a competent form of oath, and vote 
rejected. Butters's Sequestration, 9, 85. 

Affidavit — Justice director of creditor company. — Held that the fact 
that the Justice of Peace attesting an affidavit was a director 
of the bank claiming to vote did not invalidate the claim. 
Miller^ s Sequestration, 2, 129. 

Affidavit — Mandate — Bad claim of preses — Nullity of proceedings, 
— Held (1) that a mandate authorising the holder to 
*' represent '' a claimant is sufficient to authorise him to vote 
at a meeting held to consider an offer of compositon ; and (2) 
that a party having, in virtue of a claim which was afterwards 
J held to be bad, voted, and as preses authenticated the minutes 

of a meeting which refused to accept an offer of composition, 
the whole proceedings were vitiated, and a new meeting 
ordered to be held under section 139 of the Bankruptcy Act, 
1856. Smith v Smellie, Gl, 62. 

Affidavit — Mandate — Signature by m^vrk, — Held that an affidavit 
and mandate signed by a X in presence of two witnesses were 
not sufficient to enable the creditor to vote by a mandatary in 
~j~~ support of a motion to have the estate of the bankrupt wound 
up under a deed of arrangement. Thomson^s Sequestration, 
1, 261. 

Affidavit — Mamdate by hamk secretary, — Held that a mandate signed 
by the secretary of a bank, who was authorised to act for the 
bank and sign its name, was sufficient. Armstrongs Seques- 
tration, 1, 178. 
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Affidavit — Mwndate dgned by secreta/ry of a hamk. — In a competition 
for a trusteeship on a sequestrated estate, objections were 
taken to the votes tendered for two banks on the ground 
that the mandates were signed by the secretaries only; 
that the mandates did not bear that the secretaries were 
authorised to grant them ; and that the secretaries had no 
authority to delegate to third parties the powers pertaining to 
their office. Held^ by virtue of section 63 of the Bankruptcy 
Act of 1856, that, as the secretaries were persons entitled to 
vote as creditors, they could grant mandates ; and objections 
repelled, M^Lecm^s Sequestration^ 8, 129. 

Affidavit — Mandate unaddressed, — Circumstances in which held 

that a blank mandate in the possession of a competitor ^ 
entitled the possessor to fill in his name. Kyd^s Sequestration, 
9, 304. 

Affidavit — Ma/ndate unaddressed. — Held not necessary that a 

mandate for the purpose of voting should be addressed to any yC 
particular person. Strain! s Sequestration, 2, 111. 

Affidavit — Oath by employee, — Held that an affidavit deponed to 
by an employee of a copartnery was bad. Fitzpatrick^s 
Sequestration, 9, 306. 

Affidavit — Oa^h of company's secretary, — Held that the oath by 
the secretary of a limited company to a claim in bankruptcy 
on its behalf is sufficient, as he is one of the officials of a 
corporation specially authorised by section 25 of the Bank- ^ 
ruptcy Act, 1856, to make oath for it. Shannon <k Company^ s 
Sequestration, 8, 41. 

Affidavit — Power and authority of one of several testamentary 
trustees to depone to claim. — At the election of a trustee 
in a sequestration, au affidavit was produced signed by 
one of several testamentary trustees, who claimed a debt due 
to the trustees and valued a security held by theni^ but did 
not state his authority to depone. In a competition for the 
trusteeship the trust-deed was produced, showing that the sole 
trustee resident in the country had power to act for the trust, 
and instant proof was offered that the claimant was such a 
sole trustee. The vote on the affidavit was sustained on the 
ground that, though bad, because the authority to depone was 
not stated, it was amendable under the Bankruptcy Acts, and 
by practice of the Court held of consent as amended. j^eiVs 
Sequestration, 9, 188. 

Affidavit — Unauthenticated deletion, — The deleted amount of a claim 

uninitialed held pro non scripto, the correct amount having ^ 
been filled in in the same writer^s handwriting evidently 
before signature. Neptune Varnish Company's Sequestration, 
9, 309. 

Affidavit alteration — Claim by creditor as an individtud instead of 
04 partner of a firm. — Held, in a competition for the trusteeship 
in a sequestration, (1) where the account annexed to an oath 
showed that alterations on the oath must have been made at or 
prior to signing^ it, that the claim was good; and (2) that letters 
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produced, signed "I. Gordon," the signature of which was 
manifestly di^erent from the signature on the affidavit, did not 
prove that "I. Gordon" was a firm, and objection that the 
affidavit was not made by a creditor repelled, Thom8on*i 
Sequestration, IO9 330. 

Deed of arrangement — Computation of contenting creditors. — The 
provision in section 101 of the Bankruptcy Act, 1856, that 
when creditors are, for the purpose of voting, required to 
be reckoned in niunber, no creditor whose debt is under 
V jB20 shall be reckoned in number, does not apply under 
section 38 of the statute to the computation of the requisite 
number of creditors consenting to a deed of arrangement. 
AyB, G1, 60. 

Valuation — Assigned insurance policy — Capitalised value. — Held 

that the holders of a policy of insurance over a bankrupt's 

life were entitled to vote on a claim for the capitalised vcdue 

^ of the annual premiums payable under the policy. Murray's 

Sequestration^ 6, 274. 

Valuation — Contingent claim for damobges. — Held that a claim of 
jB50,000 for damages for breach of contract founded on a 
mineral lease was manifestly so uncertain as to fall under the 
category of contingent claims, and ought therefore to have been 
valued before voting in terms of section 53 of the Bankruptcy 
Act, 1856, and vote disallowed. Woods Sequestration, 10, 343. 

Valttatlon — Co-obligant not liable in relief — Held not necessary to 
value the obligation or security of an alleged co-obligant who 
was not liable in relief to the bankrupt. Strain's Sequestration, 
2, 111. 

Voitcher — Affidavit and m>andate for unregistered association. — Oath 

emitted by an authorised member (who was also president) 

- of an unregistered association to a debt due by the treasurer, 

y^ vouched by his books, and mandate to vote contained in 

minute of general meeting of association, held sufficient. 

Miller^ s Sequestration, 9, 228. 

Voucher — Alleged partner — Salary unvouched — Illiquid commission, 
— (1) Circumstances under which a vote on a claim for a sum 
which had been lodged in bank in the joint names of a creditor 
and the bankrupt and operated on by cheques to which the 
creditor must have signed her name held good, as a partner- 
ship between the parties was not presumed ; (2) held that a 
claim for salary at a fixed weekly rate required no voucher, 
but a sum slumped under '^ commission " disallowed, no details 
being given. Neptune Varnish Company's Sequestration, 9, 309. 

Voucher — Alteration of hill in materialibus — Claim by conjunct 
person, — Held that alterations in materialibrts on a bill, 
which were initialed by the drawer and prima, fade in the 
L handwriting of the acceptor, though not initialed by him, did 
not invalidate the dociunent for voting purposes ; and (2) that a 
bill to a conjunct and confident party was bad for voting pur- 
poses. Thomson's Sequestration, 10^ 330, 
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Voucher — Bankers* books, — Where a bank agent claimed to vote in 
a sequestration in respect of an affidavit and claim with a 
state of debt vouched by stated accounts and certific-ates in x 
terms of the Bankers' Books Evidence Act^ 1879, and the 
bonds and bills specified in the state of debt, held that the 
vote was eflfectual. Armstrong's SequestrcUion, 1, 178. 

Voticher — Bill to conjunct and confident person — Proof of history 
of debt incompetent after vote given — Prescribed claim f&r 
rent — Payment to accotmt thereof — In a competition for the 
trusteeship in a sequestration, held (1) that a bill to a conjunct 
and confident person, which had not passed through a bank, 
was bad ; (2) that proof that a bill was for debt due more than X, 
sixty days before bankruptcy was not admissible ; (3) that a 
claim for rent which was prescribed was bad; and that a 
payment to account of said rent could not be set against the 
prescribed sum. Callum^s Seqtiestration, 9, 192. 

Voticher — Bills to brother-in-law — C7gwA lent — Production of vouchers 
and titles — Expression ^^ To goods,** — In a competition for 
the trusteeship in a sequestration, a candidate objected to 
the votes (1) of B (a brother-in-law of the bankrupt), whose 
claim was made up of bills and cash lent ', the affidavit gave no 
explanation of the cause of granting these bills, of which one 
was prescribed and insufficiently stamped, another was not pro- A 
duced and the cause of non-production was not sworn to, and 
none was ever discounted or showed any markings of having 
passed through a bank ; and no vouchers were produced for the 
cash lent ; (2) of P, who claimed as an executor, but did not 
produce her title ; and (3) of H & R, whose claim was for an 
open account expressed by the words " To goods." Held that 
these objections were fatal, and the votes therefore disallowed 
to the extent objected to. Kirk <fc Company's Sequestration, 
8, 155. 

Voitcher — Cash credit, — Held that a bank's claim on a cash credit 
account is sufficiently vouched by the annual docquet in the ^ 
bank's books subscribed by the bankrupt, without the cash 
credit bond being produced. Miller* s Sequestration, 2, 129. 

Voucher — Claim on composition debt — Claim by composition 
cauticmer — Bankrupts lawyer^ s account, — In a competition 
for the trusteeship in a sequestration, (1) where a debt had 
been unconditionally discharged and new bills granted for 
a composition on it, held in the circumstances that the 
debt was not revived on failure to pay the last of the 
composition bills, but vote allowed for the unpaid composition 
bill ; (2) where a bankrupt granted a bill (not yet due) to the 
cautioner for a composition offer and the cautioner granted 
composition bills to the creditors, held that the cautioner 
could not vote, as his claim was contingent on the bankrupt 
meeting the obligation to the creditors ; (3) items in a law 
agent's account against bankrupt after date of sequestration 
disallowed, Fitzpatrick^s Sequestration, 9, 306. 

Voucher — Claim on trust-deed for bankrupt* s behoof — A trust- 
deed having been executed by a bankrupt^ along with his 
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wife, in 1883 (when he was solvent), in which trustees were 
appointed to hold certain lands in trust for himself and his wife 
in liferent and his children in fee, and his wife having there- 
after died, held that the tnist<leed, having heen practically a 
trust for the bankrupt, was ineffectual so far as voting in the 
truster's sequestration was concerned, and the vote on the 
same disallowed. Miller's Sequestration, 8^ 252. 

Vottcher — Conjunct and confident — Additional writs, — Held that a 

vote by a conjunct and confident party may be supported by 

, other dociunents not in the deponent's hands at the date of 

I making of affidavit. Forrester dc Forrestet^s Sequestration, 

8,43. 

Voucher — Conjunct and confident — ffeld in a competition for the 
trusteeship in a sequestration, (1) that a claim by an aunt by 
, affinity to the bankrupt does not fall under the category of con- 

U junct and confident; (2) that the objection of conjunctness 

cannot be taken to a trustee on a trust estate ; (3) that the 
objection of conjunctness taken to a cousin of the bankrupt 
cannot be sustained. Watson* s Sequestration, 9, 301. 

Vouch>er — Conjunct and confident — Instant verifi^cation of objection, 
— In a competition for the trusteeship in a sequestration, 
a vote was given by the bankrupt's mother for large sums 
explained in her affidavit to have been lent him for the pur- 
pose of meeting specified business obligations. The vouchers 
produced were I U's by the bankrupt to his mother, a 
bank deposit receipt in her favour delivered to the bankrupt, 
endorsed by her and cashed by him, and receipts showing debts 
paid by him at times corresponding to the granting of the loans. 
The claimant was married before the passing of the Married 
Women's Property Act, 1881, but the documents in question 
were dated after it. Objections to the vote, including 
objections, of which no instant verification was ofiered, that 
the I U's were granted on the eve of bankruptcy, and that 
any money advanced belonged to the claimant's husband, 
repelled, Cadzow^s Sequestration, 9, 236. 

Voucher — Conjunct and confident — Preferable creditor — Provisions 
under marriage contract, — In a competition for a trusteeship, 
held (1) no objection to votes that the creditors are conjunct 
and confident with the bankrupt, the claims being otherwise 
properly vouched; (2) that a creditor is entitled to vote, 
although his debt is preferable; and (3) that the trustees 
under a marriage contract were not entitled to vote in respect 
of an unfulfilled obligation by the bankrupt to lay out JB500 
upon security in trust for the spouses in conjunct liferent and 
the survivor in fee. Strain's Sequestration, 2, 111. 

Voucher — Conjunct person — Illiquid claim. — In a competition for 
the trusteeship in a sequestration, (1) a creditor who was 
father-in-law to the bankrupt, and had paid a composition 
of 58. per £ for the bankrupt to creditors, produced a 
^'^ bill for the amount; held in the circumstances he had a 

good vote, but his vote for the total amount of the debts 
of the creditors compounding disallowed; (2) a claim on a 
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cheque to a conjunct and confident party not passed through a 
bank disallowed; (3) an illiquid claim of damages disallowed. 
Kyd^s Seqttestration, 9, 304. 

Voucher — Conjunct person — / TJ, — Where an I U for a large 
sum had been granted to a relation some years before 
the bankruptcy, the afl&davit gave no explanation of the 
circumstances, and the claimant's books did not support the K 
alleged loan. Held that there was no sufficient voucher to 
support a vote in the election of a trustee. Swan v Eeid^ 61, 68. 

Y<mcker — Insurance broker, — Deliverance of Sheriff-Substitute on 
various claims to vote on a shipowner's and underwriter's 
estate. Heldy inter alia, that insurance brokers are not K 
entitled to vote on contingent claims or for underwriting 
losses, and remarks on vouchers for such losses. Low^s Seques- 
tration^ 4, 301. 

Voucher — Production of documents to support vote — Bill antedated. 
— Held that a bill which was substantially one to conjunct 
and confident persons and had not passed through a bank 
was a bad foundation for a vote, and that a document 
which was under the control of the deponents at the time of y 
making the affidavit and not produced at the first meeting of 
creditors could not be produced in the competition for the 
^ trusteeship to support the claim. Effect of antedating bill 

considered. Baird^s Sequestration^ 10, 59. 

Voucher — Production of vouchers. — Held that vouchers in a 
claimant's hands could not be produced before the Sheriff, 
but should have been produced at the meeting of creditors. 
Held that vouchers not in the hands of the claimant should be y' 
referred to in the affidavit, but that, not having been so men- 
tioned, the omission might be supplied by the affidavit being 
amended. Lang^s Sequestration^ 8, 3. 

Voucher — Production of vouchers. — Where a creditor lodged 
claims at the beginning of a meeting for the election of 
a trustee, but did not produce the vouchers till after the y^ 
election, though before the close of the meeting, held that the 
claims were unvouched and that the votes upon them must be 
rejected. Mitchell v Tolmie, Gl, 64. 

Voucher — Recovery of documents in hands of third parties. — Held, 
on authority of Tennent, 5 R. 437, that documents tending to 
prove objections to a candidate for the office of trustee may x. 
be recovered under diligence, and diligence and commission 
granted accordingly. Shannon <k Company's Sequestration, 
8,41. 

Voucher — Signature over tracing. — Objection to a vote that in 
the bills produced as vouchers the signatures of the drawer ^ 
were written over pencil tracings rolled, in respect the ^ 
signatures were ex facie the bold and formed signatures of 
a person accustomed to sign his name, and in respect also 
of section 54 of the Bills of Exchange Act of 1882, Muir^s 
Sequestration, 6, 97, 
P 
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Voucher — Unconfirmed executor — Claim vouched hy hill of only 
partner of bankrupt firm. — Held, in a competition for the 
trusteeship in a sequestration, (1) that a vote by an uncon- 
firmed executor was good, and (2) that a claim founded on a 
)\ bill granted by "George C. Brown" and not by the firm 

" Brown & Co." was good, in respect that George C. Brown was 
proved to be the sole partner, of Brown & Co., and both were 
sequestrated. Brown <k Company's Sequestration, 10, 328. 

Voucher — Whether vote affected hy pending proceedings, — In 
the sequestration of a cashier, his employers lodged a claim 
vouched by the books which he had kept. Held that, 
- though proceedings with regard to the claim were pending, 

it was sufl&ciently vouched for the purpose of voting at the 
election of a trustee. CowarCs Sequestration, 9, 3. 

IV. Sequestration— (e) Trustee. 

Candidate avditor of court and nominee of creditor with adverse 
interest. — A candidate for the trusteeship in a sequestration 
held not disqualified because he was (1) auditor of the Sheriff 
-/^ Court ; and (2) nominee of the preponderating creditor alleged 
to have an interest adverse to that of the general body of 
creditors. Miller^ s Sequestration, 9, 228. 

Candidate clerk of disqualified person, — Circumstances in which 
held that, though the partner of a disqualified person is 
not necessarily disqualified, a clerk in the office of a disqualified 

/-. person is disqualified from holding the office of trustee. Lang's 

' Sequestration, 8, 3. 

Candidate confident to bankrupts. — Held that a competitor for the 
trusteeship in a sequestration, who for two years had been 
acting as confidential adviser and negotiator to the bankrupts 
in financial matters, was conjunct and confident with the 

^ bankrupts within the meaning of section 68 of the Bankruptcy 
Act, 1856, -and ineligible for the office of trustee. Wood's 
Sequestration, 10, 343. 

Candidate trustee under former private trust - deed. — Personal 
objection that a candidate has been trustee under a trust-deed 
granted by the bankrupt repelled, in respect there had not been 
and could not have been any intromissions. Muir^s Seques- 
tration, 6, 97. 

Discharge of trustee — Objection by bankrupt. — Held that a bankrupt 
is not entitled to object to the discharge of the trustee on his 
estates, the right to do so being given by the Bankruptcy 
r Act, 1856, to creditors only. Averments by another objector 

of irregularities and breach of duty on the trustee's part 
held not sufficient, even if proved, to warrant refusal of 
discharge. Couper's Sequestration, 8, 207. 

Discharge of trustee — Sale of book debts before expiry of year. 
— Held that a trustee who had, in violation of the 136th 
section of the Bankruptcy Act of 1856, sold the debts of 
the bankrupt estate before twelve months had elapsed 
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from the date of sequestration was not entitled to an im- 
mediate discharge on presentation of his petition. Daniel ^ 
Gibson^ s Sequestration, 1, 330. 

Discharge of trustee — Trustees report on condtict of bankrupt — 
^^ Resolviion^^ of creditors — Appeal, — Held that a resolution 
of creditors disapproving of the report of the trustee on 
the bankrupt's conduct was a " resolution " appealable to the ^ 
Sheriff, and that it was ultra vires of them to pass it, and 
resolution recaZ/€</. Greig^s SequesPration, \^\%b. 

Expenses — Law agent^s Ojccount — Trustee* s . liability. — Held that 

the trustee on a bankrupt's sequestrated estates is liable ><( 
in payment of the agent's account, as well as the estates. 
Hogg <k Ferrie v Tait, 5, 396. 

Renvoval of trustee — Notice of meeting, — Held that a meeting 
of creditors called by a commissioner on a bankrupt estate 
for the purpose of removing the trustee under section 74 
of the Bankruptcy Act, 1856, must be specially intimated ^ 
to the trustee at least not later than the date of the Gazette 
notice calling the meeting. Resolution of creditors for the 
removal of trustee recalled, with costs. Strathie v Gavin, 
8,5. 

Removal of trustee — Right of bankrupt to petition amd to inspect 
his books. — Held that a bankrupt is not entitled to petition 
for the removal of a trustee in his sequestration. Circum- 
stances in which the trustee was held justified in excluding a ^ 
bankrupt from inspecting certain books belonging to the 
estate. Ferguson, Lamont, ik Compcmy's Sequestration, 8, 282. 

Trustee* s fee — Challenge of items of charge passed by commissioners, 
— Held that, although certain items of charge, in addition 
to a fee to the trustee, had been passed by the commis- 
sioners on a seq^iestrated estate, and their deliverance had . 
not been appealed against, the bankrupt, who had been dis- ^ 
charged on composition, and his cautioner were entitled to 
plead in an action by the trustee against them for the balance 
of his fee that the charges were not competent or proper 
charges against the estate, and this amount must be imputed 
in extinction of the balance of his fee. A B y Andrews and 
Raeside, 1, 287. 

Vesting of estate in trustee — Proceeds of accident policy, — An undis- 
charged bankrupt having been allowed compensation under 
a policy of accident insurance, he and the trustee in his 
sequestration claimed the amount from the insurance com- 
pany. Held that the policy did not vest upon sequestration 
in the trustee; that, while the insurance money fell, as ^ 
acquirenda, to the trustee, it did so subject to the bankrupt's 
personal right to be indemnified; and that, as that right 
was co-extensive with the compensation allowed, there was no 
surplus for the trustee; and the bankrupt was preferred 
to the whole fund. Principle of Jackson, 3 R. 130, applied. 
Railway Passengers* Assurance Company v Kyd, 10, 138. 

Vesting of estate in trustee — Spes successionis. — A bankrupt had 
a ^es successionis in a bequest which did not vest till after 
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his discharge, and the ^es was not assigned to the trustee 
in his sequestration. Held that the spes and the bequest did 
not pass to the latter. Somermlle's Trustees v Somerville, 
9,221. 

IV. Sequestration.— (d) Miscellaneous. 

Action against bankrupt, — The sequestration of a bankrupt does 
not preclude a creditor from suing him for the purpose of 
constituting his debt or doing diligence. Stuan v Craig, 61, 
51. Melvin v Campbell, Gl, 54. 

Action of constitution — Expenses, — Remarks on the effect of a decree 
of constitution obtained against a bankrupt after sequestration. 
Scott V Chalmers, Gl, 50. 

Commissioners — Vacancy, — Circumstances in which a trustee was 
ordered to call a meeting for appointment of a new commissioner 
in room of one disqualified. Fergus&n, Lam^ont, & Company's 
Sequestration, 8, 282. 

Commissioners — Yacarvcy, — Held that, where one of the three 
commissioners on a sequestrated estate had resigned, it was 
competent to a creditor to interdict further procedure till his 
place was filled. Robertson^ s Exetutors v Gourlay, 1, 72. 

Composition — Revival of original debt on failure to pay composition, 
— Circumstances in which held that no extra-judicial composi- 
tion arrangement had been proved so as to cause a revival 
of the original debt on failure to pay the composition. 
HaHley, Green, <k Company v Watson <k Mathers, 8, 73. 

Errors in minutes of meeting of creditors, — Held, on a statement 
by all who were present, that the minutes of a meeting of 
creditors did not correctly represent what took place at the 
meeting, and that the election of commissioners contained in 
the minutes was null, and the creditors ordered to hold a 
new meeting. Lang ds Company's Sequestration, 8, 78. 

Judicial factor. — A judicial factor under the 16th section of the 
Bankruptcy Act, 1856, is appointed for the preservation of 
the estate, and has not power to purchase cattle to consume 
the straw on a farm. Observations on the duties of such 
judicial factors and the accounting between a judicial factor 
and the trustee when appointed. Ferguson in Ogilvy's Seques- 
tration, 1, 56; Wyllie v Fergusson, 62, 31. 

Judicial fa^itor^s expenses, — Held that a judicial factor appointed 
pending an application for sequestration, which was refused, 
cannot claim his expenses against the parties who successfully 
resist the application. Robertson <k Company v Loudon, 7, 35. 

Return of process to Sheriff-Clerk after meeting of creditors, — 
Opinion as to when the preses of the first meeting of creditors 
should return or report the proceedings to the Sheriff-Clerk. 
Forrester <k Forrester's Sequestration, 8, 43. 

Search warrant, — Four months after the sequestration of a debtor, 
a creditor applied for warrant to open lock-fast places and 
search his dwelling-house and person. Held that the circum- 
stances were not such as to render such an application 
appropriate. Coupland^s Sequestration, 2, 56. 
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V. Cessio— (a) Competency and Propriety. 

C(ynipany, — Held that under the Acts of 1880 and 1881 the process 
of cessio became competent against an insolvent company. 
Kennedy <k Hackney's Cessio, 1, 55. 

Contingent debt — Extract decree for expenses in appealable ax:tion, 
— ^A petition for cessio was presented by creditors whose 
debt consisted of a decree for expenses in a Court of Session 
action raised against them by the debtor. This decree had 
been extracted eleven months previous to the presentation of 
the petition, and no appeal to the House of Lords had been 
intimated. Held that the debt was not contingent in the sense 
of the 14th section of the Bankruptcy Act, 1856. Qtiestion 
whether the section applies to the process of cessio so as to 
exclude a petition founded upon a contingent debt. Falkirk 
Magistrates v Lundie, 8, 272. 

Married woman, — Held that the process of cessio is competent 
against a married woman, her husband being called. Davidson 
V Rae, 1, 147. 

Married woman — Conditions of notour bankruptcy, — Circumstauces 
in which held that a process of cessio against a married 
woman was incompetent. Observed that, unless her husband is 
abroad and she is carrying on business for herself so that im- 
prisonment would formerly have been competent, the conditions 
precedent of a married woman's cessio are those prescribed by 
section 7 of the Bankruptcy Act, 1856, only, and the Debtors 
Act, 1880, will not apply. Malcolm's Cessio, 5, 348. 

Married woman- — Notour bankruptcy, — Held that a cessio at her 
own instance of a married woman living with her husband 
and not carrying on a separate business is incompetent. 
Circumstances in which notour bankruptcy held not to be con- 
stituted on a debt under £100 Scots. Gilhooly v Shanks ds 
Sons, 8, 172. 

No estate, — Circumstances in which held {rev, Sheriff-Substitute) 
that a debtor was not entitled to the benefit of cessio bonorum, 
Sproul V M'Cusker, 8, 14. 

No estate — One creditor — Discharge of debt in decree founding notour 
bankruptcy, — Circumstances in which held that the process of 
cessio was incompetent. John Ross's Cessio, 1, 311. 

No estate — Prior trust-deed, — Circumstances in which decree of cessio 
refused, the bankrupt's affairs having been mostly wound up 
under a trust-deed. British Linen Company v Oram, 3, 266. 

No estate — Title to sue, — Circumstances in which held that a petition 
of cessio was incompetent. Hampton v Mitchell, 1, 266. 

Petition at instance of debtor — Liability to imprisonment, — Held 
that a petition for cessio at the instance of a debtor was 
competent, although he was not liable to imprisonment. Obser- 
vations on the initiative of the insolvent in proceedings for 
constituting bankruptcy. Will v His Creditors, 1, 353. 

Testamentary trustees. — Held that a petition for cessio against the 
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trustees and executors of a man deceased, for the purpose of 
distributing or attaching his estate, is not competent. Gemmel 
ds Company v Smellie, 5, 419. 

Undischarged bankrupt, — Held that a petition for cessio against an 
undischarged bankrupt is incompetent, the trustee in his seques- 
tration being also undischarged. Riddell v M'Gill, 1, 124. 

v. Cessio— (b) Relation to other proceedings. 

Action after cessio — Acquirenda. — Held that a creditor is entitled 

to take action and decree in common form against a bankrupt 

under cessio for a debt due at the date of the cessio in order 

^ to vindicate his right to possible acqnirenda, M^Kellar v 

Stark, 4, 404. 

Arrestment of earnings after cessio. — A debtor, after cessio had been 
granted, was appointed to be teacher in a school. Held that, 
as no part of his salary had or could then have been assigned 
to the trustee in the cessio, his subsequent earnings as a 
tea(}her were not protected against the diligence of prior 
creditors. Fergtcson v Govan School Board and Others, 8, 197 ; 
G2, 22. 

Arrestments — Preference. — A trustee under a disposition omnium 
bonorum is not preferable to a creditor who has used arrest- 
ments within sixty days of its date. A trustee in a cessio 
cannot cut down arrestments in the same way as a trustee in a 
sequestration, the Cessio Acts not conferring the same powers 
on the trustee as those conferred on a trustee under the 
Bankruptcy Act of 1856. Tosh v Hunter, G2, 26. 

Arrestments — Preference. — Held that, as a decree of cessio operates 
merely as an assignation, and does not place the trustee in the 
position of an arrester or poinder under section 12 of the 
Bankruptcy Act, 1856, the trustee is to be ranked after 
creditors who have used arrestments within sixty days prior 
to notour bankruptcy and before the decree of cessio. Brv/ce 
<k Vallance v Bobb and Others, 3, 127. 

Diligence used after decree of cessio granted but not extracted. — 
G obtained decree against R for payment of debt, and soon 
afterwards another creditor of R got a decree of cessio against 
R. G having thereafter used arrestments against R, held, in 
a petition for recall of the arrestments, that the decree of 
cessio was no bar to the arrestments, not having been 
extracted. (Calderhead, 17 R. 1098, distinguished). Reid v 
Graham, 10, 75. 

Poinding — Preference — Mora. — A creditor claimed in a cessio 
for an ordinary ranking and the claim was admitted, but 
the payment of a dividend being postponed, the claimant with- 
drew his claim and lodged another claiming a preference on 
the ground that he had executed diligence by poinding before 
the cessio. The amended claim was not lodged until four 
months after the notour bankruptcy. Held that the claimant 
was barred by mxyira from asserting any preference. Held also 
that, as his poinding was under the Small Debt Act and had 
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not been followed by sale, there was no completed diligence and 
no preference, the poinding and sale under that Act being 
one summary proceeding. French v Pollock^ 62, 29. 

Sequestration or cessio — Competing applications, — A petition for 
cessio at a creditor's instance having, before expiry of the 
indticioe, been followed by a petition for sequestration at the 
debtor's instance, sequestration was awarded on the former in 
preference to the latter. M^Bwam^s Sequestration, 4, 147. 

Sequestration and trust-deed for creditors — Discretion of Sheriff 
— Wilful failure to appear. — A creditor of a bankrupt gave 
notice to him that he was about to present a petition for 
cessio. Four days after the notice was given the bank- 
rupt granted a trust-deed for behoof of creditors. Five days 
afterwards the petition for cessio was presented, and, with (^^ 
deliverance, it was served on the bankrupt the same day. 
Eight days afterwards, and four days before the first meeting 
in the cessio, the bankrupt presented a petition for seques- 
tration, with concurrence of a creditor. Parties were heard 
upon a caveat lodged by the petitioning creditor in the cessio, 
and warrant was refused in the sequestration. The bankrupt 
failed to appear at the diet of examination, but an agent 
appeared for creditors and the trustee under the trust-deed, 
and argued that the trust-deed made cessio unnecessary. 
Decree granted in respect of wilful failure to appear. Duncan^ s 
Cessio, 9, 30. 

Subsequent petition for sequestration, — Held that the fact of a 
process of cessio being in dependence was no bar to a separate 
sequestration process. Petition, Thomson, 6, 10. 

Trust-deed — Diligence — Notour bankruptcy. — Opinion that a decree 
in a cessio does not, as such, supersede a trust-deed, but 
held that a decree in a cessio at the instance of a creditor ^"^ 
is a diligence, and supersedes a trust-deed granted within 
sixty days of notour bankruptcy. Campbell v Macra^e and 
Others, 1, 203. 

V. Cessio— (c) Process. 

Appeal. — An appeal against an interlocutor of the Sheriff-Substitute 
at the beginning of a process of cessio bonorum refusing interim 
liberation is incompetent under the Act 39 and 40 Vict. cap. 
70, sees. 26 and 27. Neil v His Creditors, Gl, 579. 

Attendance and examination of witnesses. — Held that, under section 
10 of the Cessio Act of 1881, the Sheriff has the same 
power to order the attendance and examination of witnesses in ^ 
a proceeding in cessio as under the 90th section of the Bank- 
ruptcy Act of 1856. Petition in Stevenson^ s Cessio, 3, 236. 

Company — Partners not called — Non-production of books and 
papers — Certificate of posting. — In a petition for cessio against 
a company the partners were not called, no books were 
produced, and the certificate of posting of circulars to the 
creditors was subscribed by the agent's clerk and two 
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wituesses, — objections to the competency of the process rolled, 
Hamilton dk Son v Haston and Others, 1, 362. 

Conditions of granting cessio. — The benefit of cessio ought to be 
refused where the principal debts are the aliment of an illegiti- 
mate child and the expenses incurred in defending the action 
•^ of filiation. Observations on the rules to be observed in 

granting cessio. A B y His Creditors, 61, 159. 

Constitution of notour bankruptcy — Withdrawal of charge, — Held 
(following Brown <k Company v Martin, 4 Sh.C. Rep. 281) 
that a creditor's withdrawal of a charge during its currency 
and substitution of another therefor does not prevent notour 
bankruptcy being constituted upon the first charge and its 
being available to other creditors. Mcintosh! s Cessio, 9, 17. 

Conversion into sequestration — Termination of cessio by extracting 
bankrupt's discharge — Acquirenda. — After extract had been 
taken out of the debtor's discharge in a cessio, the trustee 
presented a petition praying that the cessio should be con- 
verted into a sequestration under section 11 of the Bank- 
ruptcy and Cessio Act, 1881. Held that the extracting of 
/-- the decree of discharge had put an end to the cessio, and the 

petition therefore dismissed as incompetent. Obset'vaiions on 
such a conversion as a means of attaching a^^quirenda, 
ColvilU's Cessio, 8, 342. 

Date of operation of cessio. — Held that the decree in a cessio 
ordaining the granting of a disposition omnium bonorum has no 
retroactive force. Eeid, Johnston, <k Scrimgeour v Carres 
Trustee, 1, 366. 

Diligence for recovery of evidence of notour bankruptcy — Title to 
sue — Debt under £8 6s. 8d. — Sheriff's discretion. — Held (1) 
that in a petition for cessio it is competent for one creditor 
to found on the diligence of another ; (2) that a petitioning 
creditor is entitled to a diligence to recover evidence of the 
notour bankruptcy in the hands of another creditor, although 
the days of charge have not expired ; and (3) that a creditor 
whose claim is under £S 6s. 8d. has a title to sue, provided 
notour bankruptcy has been constituted. Opinion, that under 
sub-section 3 of section 9 of the Debtors Act, 1880, the 
Sheriff has complete discretionary power to grant or refuse 
cessio. Payne v Morrison, 9, 172. 

Discharge of petitioner's debt. — Observations as to sisting another 
creditor as petitioner where the petitioning creditor's debt has 
been paid. A ik B y Mickel & Company, 6, 240. 

Evidence of notour bankruptcy. — Held that in a petition for cessio, 

'" '■ ' evidence of notour bankruptcy must be produced, including 

an execution of arrestment or poinding if no imprisonment 

would have been competent under the old law. Ma/ikie v His 

Creditors, 1, 369. 

List of creditors in petition. — A petition for cessio at the instance 
of a creditor which contained neither a list of creditors in 
terms of the Debtors Act, 1880, section 8, nor a statement that 
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there were other creditors not known to the petitioner, dis- 
missed as incompetently laid. Foote v Foote^ 9, 20. 

List of creditors in petition. — A petition for cessio at the instance 
of a creditor which contained neither a list of creditors in 
terms of the Debtors Act, 1880, section 8, nor a statement ^\ 
that there were other creditors not known to the petitioner, 
allowed to be amended. Smith v Leslie^ 9, 300. 

Nature of proof to parties, — Held that the proof which may be 

allowed to the parties in a cessio under section 9, snb-section 3, V 
of the Debtors Act, 1880, is one as to the position and extent 
of the debtor's estate ; and proof as to a debtor's partnership 
refused. Morison <k Son v Logan dt Son, 9, 216. 

Notice delivered by applicant himself — Held that delivery of 
a notice of cessio by the applicant himself is not competent 
intimation. Hampton v Mitchell, 1, 17. 

Order to assign earnings. — Held that it is not competent to grant 
an order on a bankrupt under cessio to assign a portion 
of his earnings to his creditors, if decree of cessio has been y^ 
obtained on the petition of his creditors and has been granted 
prior to the motion for such an order, unless it be imposed in 
some application to the Court by the bankrupt himself. 
Chadtdck <k Sons v Waterhouse, 10, 183. 

Trustee's resignation. — A trustee, after extracting his appoint- 
ment, found and reported to the Sheriff that there were no 
funds. On being called on by the Accountant of Court to \ 
proceed with the cessio, rather than do so he tendered his 
resignation. Held that a trustee can resign his appointment 
at any stage, and resignation accepted simpliciter. Anthonf/'s 
Cessio, i^ 87. 

V. Cessio— (d) Expenses. 

Debt paid. — Circumstances in which it was hdd that, notwith- 
standing the debt had been paid and no trustee had been ^ •* 
appointed, the creditors petitioners in a cessio were entitled 
to their expenses. M^'Dougall <Ss Company v M^Cheyne ik 
Company, 5, 32. 

Debt paid after deliverance ordering examination. — In a petition for 
cessio at the instance of a creditor, held that, the debtor having 
tendered the principal sum and expenses in the decree after 
the date of the usual deliverance ordaining the debtor to 
appear for public examination but before the petition was ^^ 
served upon him, the petitioning creditor could not recover 
the expense of the petition for cessio, and petition dismissed 
with expenses to the defender. Dunn d: Son v Morrison, 
10, 294. 

Expense of obtaining decree — Expense of appeals. — In an action 
for cessio at the debtor's instance, a motion by a creditor 
that the debtor be ordained to assign a portion of his emolu- 
ments was refused by both Sheriffs. On appeal by the 
creditor to the Coiirt of Session she was successful. The 
trustee paid out and included in his account the expenses 
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incurred by the debtor in opposing the creditor's appeal. Held 
{rev, Sheriff-Substitute) that the expenses of obtaining the 
decree of cessio which are to be paid out of the cessio fund 
/ are limited to the necessary Sheriff Court costs, and the 

debtor's expenses in the appeal to the Court of Session 
disallowed, Simpson v Jack^ 7, 212. 

Preference wheii^e debtor petitions, — Where a debtor is petitioner in a 

cessio, held that the expenses of obtaining the decree and the 

disposition omnium bonorum fall to be paid out of the readiest 

^ funds conveyed, under the provision of the Debtors Act, 1880, 

section 9, sub-section 6. Macpherson v Marshall, 6, 108. 

Scale. — Held that expenses in cessios are to be allowed on the same 
^^ scale as in ordinary actions. HoneymarHs Cessio, 3, 297. 

Scale, — Expenses in a cessio ought to be charged on the medium 
scale ; those in applications under the Act of Grace on the 
lowest scale, il v i, Gl, 3. 

Scale of taxing expenses, — Held that, while there is no absolute 
rule that the expenses in the process of cessio should be 
taxed on the lower scale when the assets realised amount 
to less than J&IOO, or with reference to any other pecuniary 
/- - criterion, it is incumbent on the agent to show cause for 

taxation on the higher scale, and, when he did not, that the 
taxation should be on the lower scale. Field db Allan v Stewart, 
4, 413. 

Supervening sequestration — Expenses of cessio, — Held that expenses 
in a cessio are preferable charges where sequestration is 
yC, afterwards awarded, though not by conversion of the cessio. 

Anderson <Ss Company, Petitioners, 4, 139. 

Trustee^s discretion as to litigation — Concurrence of creditors, — 
The trustee on a debtor's estate having raised an action in 
the Sheriff Court to recover a sum of £200 paid by the 
debtor within a few days of his cessio, and having been 
unsuccessful, carried the case to the Court of Session, where 
also he was unsuccessful. Held that in the circiunstances 
the expenses of the litigation could not be disallowed on the 
ground that the trustee had not consulted the whole creditors. 
Soutar V Graham, 3, 76. 

VI. Trust for Creditors. 

Accession, — Circumstances held to prove accession to trust-deed. 
9> Hartley, Green <Ss Company v Watson <&: Mathers, 3, 73. 

Accession,— Agent attending meeting, — The representative of a creditor 

attended a meeting of creditors convened by the trustee uhder 

a trust-deed. Held {rev, Sheriff-Substitute) that this did not 

r- commit his principal as having acceded to the trust-deed. 

Somerville db Company v Millar, 3, 293. 

Accession — Condition of bankrupfs discharge, — A creditor whose 

debtors had granted a trust-deed for creditors' behoof drew 

a dividend and signed a receipt by which it was "accepted 

^ "on the conditions specified in the trust-deed with reference 

^ "to a discharge of the bankrupt." By the terms of the 
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trust-deed creditors drawing a dividend were to be held as 
discharging the bankrupt at the expiry of two years after its 
date. The creditor took no steps against his debtors for a 
period of five years. Held that he had acquiesced in the reason- 
able condition imposed by the trust-deed, and was consequently 
barred from recovering the balance still due to him, Mortimer 
V Perry, Jtinior, <k Company, 8, 375. 

Accession — Discharge of debtor. — Held that, where a creditor 
had sent in his account to the trustee under a private 
trust-deed for creditors, but had not signed any deed of 
accession or taken any benefit from the deed or otherwise ^ 
acquiesced in a clause discharging the debtor on payment of a 
dividend, he was not barred from suing the debtor for the 
amount of his claim. Duff us v Ro^, Gl, 79. 

Accession rebus et factis. — Held that a creditor attending a meeting 
of creditors at which a trust-deed was resolved upon, and 
making no objection for three and k-half years to the trust-deed 
which was granted after the meeting and contained a clause ><^ 
stipulating for the debtor's discharge, was barred from suing 
the debtor for the amount of his debt. M^Kinnon v Risk, 6, 77. 

Arrestment in hands of trustee vdthin sixty days, — In a furthcoming 
brought by an arresting creditor to obtain payment from 
the fund in the hands of a trustee under a trust-deed for 
behoof of creditors, held that, as neither sequestration nor 
cessio had been resorted to, the arresting creditor had no 
right to a preference, although the arrestment was lodged 
within sixty days after the date of the trust-deed. Sinclair & 
Company v Leith, 6, 349. 

Possession — Diligence of creditors. — An insolvent having granted 
a trust-deed for behoof of his creditors, but having been 
left in possession of his estate on behalf of the trustee, held / 
that the trust-deed was insufficient to exclude the diligence 
of his creditors. Maclachlun v McGregor <k Son, 2, 250. 

Stipulation in deed for discharge of debtor. — Held that a creditor, 
in accepting payment of a dividend under a trust-deed, 
is not bound to grant a discharge to the debtor of the >^ 
whole debt, even though discharge is stipulated in the trust- 
deed. T ravers dh Son v Bird, 2, 3 ; Long v Wilson, 2, 4 ; 
Ogilvie & Son v Taylor, 2, 341. 

Trustee^s retention. — Held that a trustee under a voluntary trust- 
deed for creditors has a right of retention over the trust estate 
in his possession in security of his obligations and advances as y^ 
trustee, and that he must be settled with before he is bound 
to denude in favour of the trustee in a sequestration, the 
latter's right to an account being saved. M^Lacklan <k Son v 
Keith <k Company and Others, 2, 142. 

VII. Discharge of Bankrupt Judicially. 

Arrears of bankrupt's feu-duty. — Held that a claim for payment 
of feu-duty against a proprietor who had become bankrupt 
and obtained his discharge subsequent to the granting of the 
disposition in his favour was irrelevant, and petition dismissed, 
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in respect that it was not set forth that the defender had, 
since his discharge, shown by his actings that he had 
taken up or had been reinvested in the feu. Opinion that 
\j the superior's claim against the bankrupt personally for the 

prestations of the feu can only be insisted in by ranking 
on the bankrupt's estate. Anderson y Buchanan^ 10, 31. 

Composition — Expenses of cessio merged in seqtiestration — Banhmpfs 
liability, — Where the trustee in a sequestration had been 
directed to pay the expenses of a cessio superseded by the 
sequestration, and the bankrupt had thereafter obtained his 
discharge and been reinvested in his estate under a composi- 
tion contract, and the trustee had been discharged, held that 
the bankrupt was, under the contract, liable for these expenses. 
KirkeTf Greer, dk Company v Oliphant, 3, 369. 

Composition — Rejection of goods on insolvency, — An action for 
re-delivery, or alternatively for full payment, of goods taken 
into the warehouse of a purchaser after declaration of his 
insolvency, founded on his alleged duty to reject them, held- 
irrelevant in respect, inter alia, of the debtor's discharge under 
a composition arrangement in his sequestration. Observations 
on the scope of such a discharge. Kjobt v Strax^han, 5, 326. 

Concurrence of creditors. — Dividend of 5«. per £ unpaid. — A claim 
bad for voting purposes is not to be counted in the 
concurrences requisite to a bankrupt's discharge. Held that, 
in certain circumstances, the fact of a dividend of 5s. per £ 
not having actually been paid did not prevent the bankrupt 
from obtaining his discharge when the realisation of the estate 
would be long and tedious. Hendrie's Discharge, 8, 132. 

Deed of arrange m,ent — *^ Reasonableness" of deed. — A deed of 
arrangement by which a majority of creditors, • apparently 
through compassion for the bankrupt rather than in their 
own pecuniary interests, agreed to an arrangement for 6d. in 
the £y and which was opposed by the more considerable of the 
only two trade creditors, held not to be reasonable in terms 
of section 38 of the Bankruptcy Act of 1856, and disapproved 
of. Hendri^s Sequestration, 10, 107. 

Deed of arrangement — ^^Reasonableness" of deed. — Although, to 
be reasonable, a deed of arrangement must be for the 
pecuniary interest of the creditors, held that it was not 
unreasonable when under it a provision was made for the 
bankrupt's children in return for a successful effort by the 
"r^ children's representative by which the fund for division among 

the creditors was obtained, and without which it might not 
have been got at all, or only with great difficulty, litigation, and 
expense ; and deed approved of. Kinloch, Campbell, & Com- 
pany's Sequestration, 10, 180. 

Dividend of 6s. per £. — Circumstances in which held that, though 
the bankrupt's estate had not actually yielded 5s. in the £, 
as there were funds in existence which would, with the 
dividend already paid, yield that amount, they were entitled 
to their discharge. Martin, Turner, dk Company*s Discharge, 
1, 62. 
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Dividend of 5«. per £. — Circumstances in which a bankrupt was 
held entitled to his discharge although the dividend from his 
estate was only 7^d. per £. Heggie^s Discharge^ 4, 359. 

Dividend of 5«. j>er £. — Circumstances in which keld that a bank- 
rupt, although he had failed to pay a dividend of 5s. per £, 
was entitled to his discharge. Armstrong v His Creditors, 

1, 381. 

Dividend of bs. per £, — Circumstances in which held that a bank- 
rupt's failure to pay 5s. per £ to his creditors had arisen 
from causes for which he could not justly be held responsible, ^ 
and that he was entitled to his discharge. Dunn, Petitioner, 

2, 164. 

Dividend of 5«. per £ — Inadequate insurance of property, — Held 
that the failure of bankrupts to keep their works insured to 
their full value in the face of increasing premiums of insurance 
did not disentitle them to obtain their discharge, though a "^ 
loss from fire at their works prevented payment of 58. per 
£ on their debts. Scott <k Company* s Discharge, 3, 134. 

Dividend of 5«. per £ — -Property speculations. — A bankrupt who 
had been engaged in property speculations, and whose 
estate yielded no dividend, applied for discharge at the end 
of two years from the date of his sequestration. The discharge 
was objected to on the ground that his failure had arisen 
from rash speculation. Held that, though the failure of the 
bankrupt to pay 5s. per £ arose partly from circumstances '^' 
for which he was responsible, yet where they were combined 
with other circumstances for which he was not responsible, 
these were to be considered in fixing the period when the dis- 
charge was to take eflFect. Carrick^s Discharge, 2, 217. 

Dividend of bs, per £ — Speculations — Cessio. — Held that a debtor, 
a skilled artisan, who had obtained decree of cessio, and 
whose failure to pay any dividend was due to his having 
entered into a property speculation with other workmen, was 
entitled to his discharge at the expiry of two years, although, 
at the time of his application for cessio, he was in receipt of 
• good wages and was not being pressed by his heritable creditors. 
Ruthven, Petitioner, 2, 219. 

Extinction of claim by cautioner under extrajudicial composition 
arrangement, — Where under a composition arrangement in an 
insolvency a sum of money was deposited in neutral custody 
as security. for and to meet pro tanto an instalment of the 
composition for which bills had been issued to tjie creditors, 
and sequestration of the insolvent's estate supervened and 
none of the bills were met by him, held that the claim for 
relief of the depositor, one of the cautioners for the composition, 
against the bankrupt was extinguished by the discharge in 
the sequestration. Crawford v C alder, 7, 129. 

Liability after discharge on composition. — Circumstances in which 
held that a partner of a company, after bankruptcy and 
reinvestment in his estates, was liable for debts of the >< 
company previously incurred. Woolley & Son v Mason^ 
10, 210. 
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Lo89e$ while estate administered under trust-deed, — Where a trust- 
deed had been granted, and where sequestration was taken 
out some years afterwards, held that the bankrupt was not 
responsible for losses occurring when his affairs were under the 
control of the private trustee. Hendrie^ Petitioner, 8, 132. 

Misrepres^ntatuyns — Reservation of objection, — Certain creditors 
having objected to the discharge of a bankrupt on the grounds 
of (1) alleged misrepresentations by the petitioner to the 
objectors of his company's financial position, and (2) reckless 
speculation by the company and partners, held in the circum- 
stances that there were not sufficient grounds for withholding 
the discharge, but that the discharge should not be pleadable 
in bar of any action at the instance of the objectors for 
damages for loss alleged to have been incurred by them in 
consequence of the alleged misrepresentations. Opinioti that 
such an action would not be barred by the statutory discharge 
from sequestration although not expressly reserved. Kennedy's 
Discharge, 2, 132. 

Neglect of business, — Circumstances in which held that a bankrupt 
who had neglected his business was entitled to discharge only 
after a lapse of three months, and he was found liable in costs. 
M^Ghie's Sequestration, 10, 231. 

Neglect of business, — In a petition by a bankrupt for his discharge 
from sequestration, held that he had been guilty of negligence 
and undue conduct towards his creditors in not exercising 
a proper supervision over his own afiSstirs, and in making 
I representations on the faith of others of whom he ought to have 

been more suspicious, thereby causing loss to the creditors; 
and discharge suspended for three months. Tovmsend^s Seques- 
tration, 9, 308. 

No dividend, — Held that, even in a case in which no dividend has 
been paid, a bankrupt's failure to pay 5s. in the £ may have 
arisen from circumstances for which he cannot justly be held 
/ responsible in the sense of the Bankruptcy and Cessio Act, 

1881, section 6, and that he may therefore be entitled to his 
discharge. Pearson's Discharge, 6, 124. 

Reckless litigation. — Circumstances in which it was held that a 

bankrupt was not entitled to his discharge until six months 

after the date of the interlocutor granting it, in consequence 

y:. of his having engaged in reckless litigation and thus contributed 

to his bankruptcy. Williamson's Discharge, 6, 145. 

Responsibility for alimentary debt, — Held that aliment for an 
illegitimate child is not a debt for which a bankrupt is so 
"justly responsible", in the sense of the 7th section of the 
Cessio Act of 1881 as to prevent him from obtaining his 
discharge. M^ Lead's Discharge, 6, 30. 

Sequestration — Croum debt, — Held that the 148th section of the 
Bankruptcy Act, 1856, excluding from Crown debts the 
operation of a discharge, was a good plea to one of a 
postmaster's two cautioners, who, having after his own 
sequestration and discharge been compelled to pay the whole 
of certain arrears incurred by his principal, was suing his 
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co-cautioner for relief of a half of the sum so paid, and was 
met by the defence that he (the defender) had also had his 
estates sequestrated, and had obtained a discharge. Firdayson 
V Henderson, Gl, 69. 

Sequestration applied for to spite creditor, — Held that, where a 
trader found that interest on borrowed money was diminishing 
his assets, it was his duty to take out sequestration — the 
interest of the lenders and the general creditors being 
opposite; and discharge granted, Sieber's Sequestration, 10, 
237. 

Sequestration of firm — Offer of composition by one partner of a 
bankrupt firm, — Held that the sequestration of a company's 
estates includes sequestration of the estates of the partners of 
that company, and that any partner thereby acquires a locus 
standi in the sequestration entitling him to make an 'offer of 
composition. Sinclair <k Madntyr^s Sequestration, 1, 279. 

Undue conduct, — Held, in a petition for discharge from sequestration, 
that the bankrupts had been guilty of undue conduct in 
carrying on business in knowledge of their insolvency and 
misrepresenting to creditors their state of affairs. Discharge 
granted after the lapse of one year and of nine months in 
the respective cases. Oatts <k Runciman^s Sequestration, 
9, 303. 

Undue conduct, — Held that the bankrupt, by keeping unsatisfactory 
books, making up inaccurate balance sheets, and other actings 
to the prejudice of the creditors, had committed serious faults; 
but the Court, considering the lapse of time since the seques- 
tration (nine years), mitigated the penalty, and marked its 
disapprobation by postponing the discharge till the expiry of 
one month. Kettle <k Company's Sequestration, 9, 191. 

Banns. See Church. 

Bastard. See also EvroBNCB, Mbditatio FuGiE, Poor. 

I. Constitution of Alimentary Claim, Title to 

Sue, Expenses, pafire 47 

II. Proof of Paternity, ,,49 

III. Oflfer by Father, „ 49 

IV. Amount and Duration of Award, • • • „ 50 
V. Custody, . . .' „ 61 

VI. Aliment to Mother, f> 51 

I. Constitution of Alimentary Claim, Title to Sue, Expenses. 

Aliment — Constitution of debt, — Opinion by Sheriff (contra by 
Sheriff-Substitute) that the pursuer of au action of affiliation 
and aliment is not entitled to bring the action merely to 
constitute the claim for aliment, where the defender has been 
all along willing to pay. Duffy Bruce, 7, 15. 

Aliment — Constitution of debt, — Opinion that the mother of an 
illegitimate child is entitled to constitute her claim for aliment 
against the putative father for the child's sake. Campbell v 
Haddow, 7, 13. 

Aliment — Constitution of debt — Paternity admitted and register of 
births subscribed by father, — The father of an illegitimate 
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child, who had admitted the paternity and signed the register 
of births as the father and paid the inlying expenses and first 
quarter's aliment, failed, although asked, to pay the second 
quarter's Aliment when due. Held that the mother of the 
child was not bound to sue in the Small Debt Courts but was 
entitled to decree in the Ordinary Court for aliment for the 
usual period of years at the father's expense. Fleming v Low, 
7, 244. 

Aliment — Custody — Action by father against mother for relief — 
The parents of an illegitimate child being equally liable for 
his aliment, the father, having alimented him, may sue the 
mother for relief to the extent of one-half ; but she is entitled 
to be free from paying to him upon obtaining the custody of 
the child and providing properly for its aliment. Alexander 
V Robertson, 62, 13. 

Aliment — Death of child — JExpenses — Sm/dl Debt Court, — Circum- 
stances in which it was held that the mother of an illegitimate 
child, which died four days before an action of filiation 
and aliment was raised, was entitled to Ordinary Court 
expenses, and was not bound to sue in the Small Debt Court. 
Campbell v Haddow, 7, 13. 

Aliment — Ordinary Court or Small Debt expenses, — In an action 
raised in the Sheriff Court of Banffshire for the inlying charges 
and aliment for an illegitimate child, the Sheriff-Substitute 
held that, notwithstanding the fact that the paternity was 
admitted and arrears of aliment were much less than £12, the 
pursuer was entitled to bring the action in the Ordinary Court 
and not in the Small Debt Court, and gave decree for the sums 
due and ordinary expenses. On appeal the Sheriff-Principal 
altered the Sheriff-Substitute's judgment and fomid no expenses 
due to or by either party. Patterson v Corma^ck, 9, 299. 

Aliment — Bight of child to sue, — Held that an illegitimate child 
can sue its father for aliment, even though its mother has 
taken a slump sum to relieve the father of his obligation to 
aliment it. Beattie v McLean, 10, 217. 

Filiation — Admission of paternity — Expenses, — Where the defender 
in an action of affiliation admitted the paternity and his 
liability for aliment, and was not owing any aliment at the 
date of the action, held that he was not liable in expenses, 
though the pursuer was entitled to constitute her claim. 
Murphy v Murray, 61, 41. 

Filiation — Expense of proving paternity, — Held that the pursuer in 
a case of filiation and aliment is entitled to the expenses of 
proving paternity when the defender consents to decree 
without admitting paternity. A y B, 2, 152. 

Filiation unthout admitting paternity — Offer to pay, — Where the 
defender in an action of filiation denied the paternity of the 
child but offered to pay the aliment claimed, held that the 
pursuer was entitled to prove her case and get decree in the 
usual way. A y B, 01^ 41, 
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II. Proof of Paternity. 

Filiation — Burden of proof — Solus cum sola in loco suspecto. — A 

meeting between the pursuer and defender at a suspicious 

place and time was not in itself sufficient corroboration of the 

pursuer's oath, when denied by that of the defender, to 

' establish paternity. — Burton v Loudon, 62, 369. 

Filiation — Presumption of paternity. — Held that the presumption 
of filiation arising from connection prior to and opportunity 
near the date of conception did not apply where the pursuer 
had connection with another man in the interval, and the 
circumstances of the alleged opportunity depended chiefly on 
her own oath. Ga/rstairs v Pringle, 5, 75. 

Filiation — Proof — Opinion in accordance withM^Bayne v Davidson, 
22 D. 738, (1) that in filiation cases judgment is to be given 
for the side on which is the balance of credibility on the whole 
evidence ; and (2) that, while the pursuer must prove her case, 
the impressions of the Sheriff-Substitute, who saw the wit- 
nesses, as to their credibility and the falsehoods of the 
defender regarding facts having a material bearing on the 
case, are elements in deciding whether the pursuer's case has 
been disproved. Yomig v Nicol, 9, 118. 

Filiation — Proof of paternity — Eight months^ child, — In an action 
of affiliation, in which the pursuer's evidence was consistent 
and uncontradicted by neutral witnesses, while the defender 
admitted being in her company for about a quarter of an hour 
on a night about eight months previous to the birth of her 
child, and denied the paternity in a dubious and unsatisfactory 
manner, held that there was nothing in the date of the birth 
to render the pursuer's story impossible or improbable, and 
that she had proved facts and circumstances relevant and 
sufficient to infer the defender's paternity. Carruthers v 
M' Naught, 10, 19. 

III. Offer by Father. 

Aliment — Custody — Mother dead. — In an action for the aliment of 
a bastard, brought against the father by the maternal grand- 
father after the mother's death, decree was given for past 
due aliment ; and held that an offer by the father, who was 
married, to maintain the child in his own family was a good 
defence to the claim for future aliment — the mother's relations 
having no right to the custody of the child, who was two 
years and eight months old. WCormaxk v Bunkdd, Gl, 39. 

Aliment — Offer oftmstody hy father who denies paternity, — The mother 
of an illegitimate female child having raised an action of aliment 
against a man who denied that he was the father, obtained 
decree for aliment for ten years. At the expiration of the ten 
years she raised another action, claiming aliment for four 
years more. The man denied he was the father, but offered 
to take the child to live in family with himself, he being a 
married man with several children. Held that this offer was 
not a sufficient defence to the mother's claim, in respect of the 
defender's persistent and judicial denial of the paternity, and 
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decree given for aliment for the rcmaiaiiig two years of 
pupillarity, reserving right to the pursuer to make a further 
application to the Court on special cause shown. Drummond 
V Morton, 8, 256. 

Aliment — Offer of custody by fathers representatives. — JE^e^that the 
representatives of the putative father of an illegitimate child 
who were literati by succession to the father were not entitled 
to discharge their obligation to aliment the child by an offer 
to take the custody of the child. Smith v Macfarlane, 2, 452. 

Aliment — Offer of marriage, — An offer of marriage is no defence to 
an action of aliment for an illegitimate child. M^Mostie v 
Hog, Gl, 39. 

IV. Amount and Duration of Award. 

Aliment — Custody — Removal to foreign country, — A held a decree 
against B for aliment of an illegitimate female child for 
ten years. A emigrated, and B continued to pay aliment 
under the decree until the expiry of the ten years. A sought 
a continuation of the decree for two years, and B^ after the 
action was raised, offered to take the custody of the child. A 
pleaded that the child was still unable to earn her own 
support, " and further, by the Education Acts, children in this 
" country, and also in the United States where pursuer resides, 
" must attend some public school up to the age of fourteen 
" years." B pleaded that the pursuer having removed the child 
to a foreign and tropical country without his consent, he was 
not liable in further aliment. Held that the pursuer was 
entitled to the continuation sought for, and that the defender's 
offer to take the custody of the child could not, in the 
circumstances, be entertained. ^1 v ^, 9, 239. 

Aliment — Duration, — Circumstances in which aliment awarded to 
an illegitimate child until he should attain thirteen years of 
age. Smith v Macfarlane, 2, 452. 

Aliment — Duration, — In Aberdeenshire the practice in that county 
of awarding aliment in the first instance for seven years 
confirmed, Forbes v Smith, 2, 27. 

Aliment — Duration — Amount of aliment ami inlying expenses, — 
Held that in actions of filiation there should be no difference 
in the duration of the aliment for male and female bastards 
awarded against the father, the duration being fixed in both 
cases at ten years, and leave being reserved as usual to apply 
for a further award. Held also that the amount of aliment 
due by the father of a bastard in such a county as Renfrew- 
sliire ought to be increased from 2s. 6d. a week to 3s., and the 
inlying charges from £1 10s. to £2 28. ^i v ^, Gl, 44. 

Aliment — Duration — School years, — Held that, in view of the 
present school law under which children are practically 
debarred from employment until they are fourteen years of 
age, aliment for an illegitimate child should be given for that 
number of years. Gove v Mitchell, 1, 41. 
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Aliment — Rate and duration where parties resident in different 
counties. — Held that aliment was payable for an illegitimate 
child according to the rate and duration in force in the county 
where the defender was sued, and not according to the rate in 
the county in which the child was bom and the mother and 
child lived. Leuchars v Scott^ 9, 108. 

Aliment — Hate where parties live in different counties, — Held that 
aliment was payable for an illegitimate child according to the 
rate in force in the county where the mother and child lived, 
and not according to the rate in the county in which the child 
was bom and the father was domiciled. Malcolm v McGregor, 
9, 43. 

Aliment — School years. — Held that aliment for an illegitimate male 
child is due for the fourteenth year, provided he is unable 
from physical or mental causes sooner to obtain the certificate 
required by the Education Act before he can get employment. 
Grant v Eeid, 6, 144. 

Inlying expenses — Tvnns. — Held that full inlying expenses for each 
of illegitimate twins, unless in special circiunstances, were not 
to be allowed, and the expenses for both fixed at a half more 
than the ordinary allowance for a single birth. Duff \ Bruce, 
7, 15. 

V. Custody. 

Custody. — Circumstances in which it was held that the mother of a 
bastard of tender years ought not to be deprived of its custody 
in respect of her marriage with a man who was not its father. 
Sharp V Jacks, Gl » 260. 

Custody — Religious training. — Circumstances in which a mother 
was refused the custody of her illegitimate child, but was 
found entitled to have it trained in her own religion. Carlin 
V Quarrier, 6, 90. 

VI. Aliment to Mother. 

Aliment of mother. — Held that a bastard son is liable to support his 
mother. Moore v Moore, 6, 76. 

Obligation of husband of illegitimate child to aliment her mother. — 
Held that the husband of an illegitimate child is equally liable 
with the legitimate children to contribute to the aliment of his 
wife's mother. Mays v Eeir, 5, 71. 

Support of mother. — Held (rev. Sheriff-Substitute) that an illegiti- 
mate son is legally bound to support his indigent mother. 
Kirriemuir Parochial Board v Davie, 2, 46. 

Belhaven Act. See Chuboh. 

Benefit Society. See Fbibndly Society. 
Bet. See Wagbr. 
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Bill of Exchangre. 

I. Making, Issue, Form, Stamp, 

II. Negotiation, 
HI. Aeeommodatlpn Bill, 
IV. Aetions and Diligenee on Bills, 

V. Cheque, - - - • 



I. Making, Issue, Form, Stamp. 

Stibscription by mark, — Held that a bill, the acceptance on which 
is a subscription by mark attested by witnesses, is good as a 
document of debt, although not effectual for summary dili- 
gence. Adair v Cunningham^ 4, 51. 

Blank acceptance — Filling up after death of acceptor. — Held that a 
blank delivered acceptance for value might be filled up after 
the death of the acceptor so as to create a voucher for debt by 
the acceptor. Pollock v UrCy 2, 386. 

Blank bill — Holder in due course. — Held that the agent of a bank, 
in filling up a bill at the request of the holders, acted merely 
as agent for the holders ; that the bill when so filled up was 
" complete and regular on the face of it," in the sense of section 
29 of the Bills of Exchange Act, 1882 ; and that the bank, 
having discounted it on the holders' indorsation, became a 
"holder in due course." Pirie v Union Bank of Scotland, 
Limited, 8, 418. 

Issue — Addition of obligant after issue — Cautioner. — Held that the 
addition to a promissory note of a second maker's signature 
more than a year after the note was granted, with the inten- 
tion of his becoming a cautioner for the original maker, was 
a vitiation of the whole instrument. Shaves Trustees v 
McGregors, 1, 360. 

Material alteration not apparent — Holder in due course. — A bill 
materially altered without the assent of a co-acceptor against 
whom it was sought to be enforced held to be avoided as 
regards him, though the alteration was not apparent, the 
holder of the bill not being a holder in due course. MiUoAr v 
Millars, 6, 172. 

Note — Guarantee to see paid — Stamp. — Held that a writ guarantee- 
ing to see paid a certain sum for furniture was not a promissory 
note, but an agreement relating to the sale of goods, and 
required no stamp. Jameson v McLean, 8, 232. 

Promissory note payable on demand — Stamp. — Held that a pro- 
missory note for £200 payable on demand was sufficiently 
stamped, under section 32 of the Stamp Act, 1891, with a Id. 
stamp. Broum dk Company^ s Sequestration, 10, 328. 

Stamp. — Held that a mandate in rem suam requesting a debtor to 
pay a third party an illiquid and partly contingent and future 
debt was not a bill, and required no stamp. Allan d: Son v 
Brown and Lightbody, 6, 278. 

II. Negotiation. 

Indorsee — Defect of title. — In an action by indorsees against the 
granter of two promissory notes, held {rev. Sheriff-Substitute, 
who had allowed a proof) (1) that, apart from an objection in 
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the particular case to the Oliquid nature of the counter cl^im, 
a counter claim against an indorser is not a defect of. title to 
which an indorsee taking a note after maturity is subject; find 
(2) that it was not a relevant defence to aver that a note was 
granted as an instalment of a mortgage over a farm in New 
Zealand by the defender to A on a sale by A to the defender ; 
that in consequence of the non-payment of the instalment A 
resumed possession of the property ; that the mortgage was 
consequently extinguished ; and that the note was taken by 
the pursuers when overdue. Colonial Bank of New Zealand v 
Betd, 6, 218. 

Notice of dishonour — Waiver, — Held that the drawer of a bill, 
haying requested the indorsees to hold it over for ten days 
after it fell due, had waived the obligation on the part of the 
indorsees to give the usual notice of dishonour, and that he 
was not entitled to notice at the expiry of the ten days that 
the bill had not been met by the acceptor. Aberdeen Town 
and Cimnty Bank v Davidson, 1, 212. 

Plaxie of presentment for payment — Form of protest — Cancellation of 
adhesive stamp on protest, — Held (!) that a bill, presented for 
payment more than five months after it fell due, at the place 
of payment specified ' therein, was duly presented to the 
acceptors, and did not require to be presented to them either 
pensonally or at their dwelling-houses; (2) that the protest did 
not require to set forth the name of the person on whom the 
demand for payment was made and who made answer thereto ; 
and (3) that an adhesive stamp affixed to the protest was 
sufficiently cancelled by the protesting notary public writing 
his name across it without adding the date. Smiths v Dalmel- 
lington Iron Company , 7, 150. 

III. Accommodation Bill. 

Negotiation — Defect of title, — Held that the acceptor of an accom- 
modation bill is liable to a holder in due course, if such holder 
had no notice of any defect in the title of the drawer to 
negotiate the bill. Symington dc Sons v Simpson, 5, 389. 

Implied discharge — Giving tivfie, — In an action by the holder of an 
accommodation bill against the acceptor (the accommodation 
party), held (1) that the provision of the Bills of Exchange 
Act, section 62, that renunciation of a holder's rights against 
an acceptor must be in writing or by delivery of the bill, did 
not exclude parole evidence of an accommodation acceptor's 
equitable discharge by the holder's conduct ; and (2) that an 
accommodation acceptor may plead the ordinary equities of a 
cautioner against a demand by a holder who, at the time of 
the transaction giving rise to the equity pleaded, knew of the 
accommodation. Bank of Scotland v Macfarlanes, 2, 243. 

IV. Action and Diligence on Bills. 

Prescription — Want of address, — A prescribed bill without an 
address and not signed by a drawer, found in the repositories 
of a deceased person, held to warrant an action against the 



54 DIGEST OF CASKS. 

Bill of Exchange : Action and Diligence on BiUMr-conHnved, 

parties who had subecribed it, and proof allowed by their writ 
or oath that the debt was resting owing. Brown! » Executors 
y Ferguson and Scott, Gl, 97. 

Proof by parole — Loan. — Held that the fact that an alleged loan 
was made by cheque did not let in parole proof of the loan 
under section 100 of the Bills of Exchange Act, 1882. 
Haldane, 10 M. 537, followed. StrutJiers v Oilmour^ 8, 36. 

Protest — Summary diligence — Suspension of charge — Charger* s 
address not in protest. — The granter of a promissory note was 
charged at the instance of the drawer and holder. He sus- 
pended on the ground that the charge was inept, being 
disconform to the protest in respect that in the latter the 
charger was mentioned only by name, while in the charge he 
was described as ''Adam Edelshain, Aberdeen," for which the 
protest contained no authority. Suspension refused. Miller 
V Edelshain, 7, 326. 

Menewal — Presumption of payment — Bill not given up. — Circum- 
stances in which it was held that an acceptor of bills had failed 
to prove that balances alleged to be due on them had been 
paid. Hay d; Kyd v Powrie, 2, 42. 

Sexennial limitation — Holograph markings of payment of interest. — 
In an action in 1886 by a sister against a brother for a share 
of the estate of her father, of which the defender admittedly 
got possession, it appeared that he had, in 1843, granted a bill 
in her favour for her share, and that he had paid a sum to 
account and interest until 1855, these payments being in- 
structed by markings holograph of the defender on the bill ; 
held that the bill had suffered the sexennial prescription, but 
that the claim of debt had not been extinguished by the long 
negative prescription, and that the markings were habile to 
prove that the debt was resting owing at their date, and proof 
allowed before further answer of facts tending to instruct 
payment thereafter. Whyte v Whyte, 8, 158. 

V. Cheque. 

Countermand — Payment in error — Fraud — Implied warranty by 
payee. — Six weeks after a cheque sent to the defenders had 
been countermanded and intimation thereof made to them by 
the drawers, the defenders through their own bankers 
presented it, and it was paid by the drawees in error. Held 
that the defenders were liable to repay to the bank the amount 
of the cheque. Clydesdale Bank v Young d: Company, G2, 56. 

Presentation after granter* s death — Assignment of funds in hands of 
banker. — Held that a cheque granted by a person before his 
death, but not presented until after his death to his banker, 
who had then received notice of the death, was, in a question 
between the deceased's creditors and the holder of the cheque, 
a good transfer of funds in the bank to the holder, although 
the banker's authority to honour the cheque had been 
determined by such notice. Observations on section 53 of the 
Bills of Exchange Act, 1882. Bank of Scotland v Meid and 
Others, 2, 376. 
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Bill of Ladinsr. See Ship. 
Black List. See Rbparation. 
Bond. See Right in Sbcuritt. 
Bonus Note. See Ship. 
Bower. See Hiring, Lbasb. 

Breach of Promise of Harrlagre. See Reparation. 

Broker. See Agbnct. 

Buildingr Restriction. See Property. 

Building Society. 

Liquidation — Arrears of memher^s contributions, — Held that in a 
question inter sodos the liquidator of a building society was 
not entitled to enforce payment of arrears of contributions by 
members where under the rules it was provided that tiues 
should follow non-payment, and it had not been the pmctice 
of the society to enforce fines or to insist on payment of 
arrears. Miller v Muir^ 4, 379. 

Liquidation — Suing member in sheriffdom where registered office 
situated — Fraudulent inducement to join — Triennial prescfi^p- 
tion of contributions — Member lapsing by falling into ai^rears, — 
Held (1) that the liquidators of an insolvent building society 
were entitled to sue a member in the County Court of the 
district in which the registered office was situated ; (2) that 
after its insolvency had occurred a member of the society 
could not impugn the validity of his membership on the 
ground of fraud ; (3) that the triennial prescription did not 
apply to a claim for past instalments, as membership was 
constituted by writing; and (4) that the rule of a society 
enacting that a member of the society falling into arrears 
forfeits all claims on the society operates also in the member's 
favour so as to release him from all claims by the society. 
Glasgow Working Men^s Building Society v Kirkivood, 4, 165. 

Matured shares — Anticipating maturity — Contingent profits, — A, a 
member of a building society, paid the last instalment necessary 
to make up the full amount of his shares, including what was 
put to his credit as contingent profits, on 19th April, the instal- 
ment being due only on the first Tuesday of May. Before 
that day a general meeting of the society made a deduction 
from contingent profits which caused A's payments to fall 
short of completing his shares. Heldy on a construction of 
the rules, that A was not a "matured shareholder" in the 
liquidation which took place shortly afterwards. Potter v 
Martin and Other s, 4, 7. 

Register of shareholders — Alteration vnthout warrant — A building 
and investment society at the request of a shareholder's wife 
deleted his name from their books and substituted that of his 
pupil son, without the knowledge of the shareholder, without 
a transfer, and contrary to the rules. Held that the alteration 
was inefibctual, although the manager had all along believed 
that the money with which the shares were paid for belonged 
to the shareholder's wife. Muir v Ogilvy, 7, 182. 
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Bull. See Rbfaration. 

Burgrh. See also Assessment, Police, Reparation, Road. 

Burgh accounts — Corrections, — Cii'cumstaiices in which held (1) that 
the sum paid for the site of a slaughter-house by the Police 
Commissioners of a burgh to themselves as Hs^rbour Trustees, 
was illegally charged against the ratepayers, (2) that payments 
madp to Commissioners, of Police, so far as representing profit 
to them, were illegal, and (3) that relief from assessment for 
police rates, granted by the Police Commissioners to them- 
selves as Harbour Trustees was illegal ; and the burgh accounts 
corrected accordingly. Caldwell and Others v Stranraer Police 
CommissionerSy 1, 90. 

Burgh of Barony — Whether Tovm Cowrvcil is Police Com/mission, — 
Held that under the Burgh Police Act, 1892, the municipal 
authority of a burgh of barony was the authority appointed 
by the charter of the burgh, and not the Police Commissioners. 
MacduJ^ Magistrates, petitioners, 9, 316. 

Burgh of Barony — Whether Town Council is Police Com/mission — 
Resolution to extend boundaries. — Held that the Burgh Police 
Act, 1892, did not confer upon the magistrates and councillors 
of a burgh of barony the position of commissioners under it, 
but continued in that position the commissioners of police 
elected under the previous Police Acts, and therefore that the 
magistrates and councillors had no title to sue under a petition 
by them to the Sheriff to ascertain the population, fix the 
number of councillors and commissioners, revise the boundaries 
of wards, &c. Circumstances in which confirmation of a resolu- 
tion by a town council to extend the municipal boundary of 
a burgh to the police boundary was refused, Kirkintilloch 
Magistrates, petitioners, 9, 312. 

Burgh of Barony as ^Hocal authority" — Local Government Act, 
1889. — Held that the powers of burghs of barony under the 
Public Health Acts have not been transferred to County 
Councils by the Local Government Act of 1889. Eosehearty 
Tovm Council v Gibh, 8, 63. 

Commissioners* accounts — Audit amd correcticm by Sheriff — Appeal, — 
Held that a Sheriflf has jurisdiction to audit and correct the 
accounts of a police burgh under the 75th section of the Police 
Act of 1862. Held also, by the Principal Sherifi; that the 
statutes made the judgment of the Sherifi^-Substitute on this 
point final. Mein and Others v Hillhead Police Commissioners, 
G2, 314. 

Expenditure of funds — Parliamentary opposition, — Burgh Commis- 
missioners are entitled to employ burgh funds in opposing 
a Bill in Parliament which strikes at their existence as a 
municipal body, the discharge of their statutory duties, and 
the exercise of their rights. Maocwell and Others v Hillhead 
Police Commissioners, 8, 362. 

Extension of boundaries. — Circumstances in which hdd that a 
proposed enlargement of a burgh in terms of 20 & 21 Vict, 
cap. 70 did not contain an area two-third^ of which was wholly 
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or partially built on or laid out for building, and that the 
proposed boundaries were not suitable. Slight and Others^ 
petitioners, 8, 97. 

Formation of police burgh — Expenses of compearing parties, — Held 
incompetent to give expenses to compearers in a petition under 
the Police Act praying the Sheriff to delimit a police burgh. 
Petition, Burgh of Buckhaven, 7, 141. 

Police burgh — Nv/mher of commissioners, — Circumstances in which 
the Sheriff fixed the number of commissioners under the Burgh 
Police Act, 1892, section 29, at twelve, although the population 
of the burgh was imder 10,000. Kirkintilloch Police Commis- 
sioners, petitioners, 9, 315. 

Police funds — Amendment of accounts, — ^An action under section 75 
of the General Police Act, 1862, for the production and 
amendment of a police burgh's accounts is competently laid 
against the clerk to the Commissioners. Ma^cwell v Muirhead, 
8, 362. 

Town Council — Liability for delict of policeman — Aberdeen' Police 
Act, 1862. — Where an Aberdeen policeman and the town 
council were sued together for damages on the ground of 
slander and assault committed by the policeman, the council 
was assoilzied, not being under the Police Act his employer. 
Blair v Aberdeen Town Cov/ndl, 1, 217. 

Use of common lands — Interdict — Gam£s, — In an action of interdict 
at the instance of a town council to prohibit on the common 
lands of a burgh games promoted by persons who were neither 
feuars nor burgesses, held that the pursuers were entitled to 
interdict. Observations on the character of a burgh of barony 
and its common lands. Leslie Town Council v Kirk, 4, 57. 

Burial Ground. See Church. 
Bursary. See Title to Sub. 
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Capital and Income. See Aooountino. 
Carriage. 

I. Of Passengers, page 58 

n. Passengeps' Luffflrasre, - • „ 61 

III. Of Goods— 

(a) Generally, „ 62 

(b) Through Contract, - „ 68 

(c) Measure of Damages, - - „ 64 

(d) Of Animals, „ 65 

L Of Passengers. 

Liability for steamboats in connection with trains — Issue of tickets 
beyond steamboats^ capacity, — A railway company issued return 
tickets for a day's excursion from certain stations in Scotland 
to Belfast; and they did so, on one day, much in excess of 
the number of passengers that could be carried by the steamer 
usually running in connection with the train. Extra steamers 
were put on, but these not being so swift, passengers carried 
by them were unable to return the same day to their respec- 
tive stations in Scotland. In an action for damages at the 
instance of one such passenger against the railway company, 
in respect of the loss, &c., resulting from detention, held that 
the railway company were not exempted from liability by 
conditions printed on the ticket stating that " the holder by 
" accepting it agrees that the respective companies or owners 
"are not to be liable in any loss, injury, damage, delay, or 
"detention caused or arising off their respective railways, 
" coaches, or steamboats." Miller v Caledonian Railtvay Co,y 
9, 127. 

Omnibus — Chimney-sweep, — An omnibus proprietor is not bound 
to carry anyone whose clothes are in such condition as to be 
offensive or injurious to other passengers. Broadfoot v 
Hinshelwoody Gl, 105. 

Railway — Delay — Exemption in time-tahles. — In an action of 
damages by a passenger against a railway company for delay, 
held (1) that a condition in the company's time-tables that 
" the times shown in these tables are those at which the 
" company's trains are intended to depart from and arrive at 
" the various stations, but the company will not guarantee 
"those times, nor will they hold themselves responsible for 
" delay or any consequences arising therefrom," did not exempt 
the company from their common-law obligation to forward 
passengers with reasonable speed, or from their liability for 
delay caused by their own fault; and (2) that a delay of 



DIGEST OF GASES. 59 

CaFFiage : Of FsasengerS'-continuMl, 

30 minutes beyond the 75 minutes allowed by the time-tables 
for the journey was enough, in the admitted circumstances 
and in the absence of all explanation, to create a presumption 
of fault. Greenfield v North British Bailway Company^ 2, 300. 

Railway — Delay from fog, — Where, through the detention of a 
train by a serious fog, a connecting train was despatched 
before its arrival, and passengers had to wait some time for 
the next connection, held that the railway company was not 
liable for the delay. NicoU v Caledonian Railway Company^ 

7, 127. 

Railtoay — Detention — Excusable delay, — Where a train was detained 
at a junction owing to the late arrival of a connecting train, 
caused by the late start of the latter train from excusable 
detention on a previous journey, held that the carrier was not 
liable to a passenger by the first-mentioned train in damages 
for having caused him to miss a connection. Barbour v 
Caledonian Railway Company, 8, 199. 

Railway — Detention of train — Block on line, — Where a train was 
delayed by a block on the line, held that a passenger could not 
obtain compensation for loss caused by the delay without 
proving that the officials at the station where he obtained his 
ticket knew of the block and that it would probably not be 
removed before the arrival of his train at the place where the 
block had occurred. Caldwell v North British Railway 
Company, 8, 205. 

Railway — Exhibition of season ticket. — A railway company issued 
season tickets on condition '' that the ticket must be exhibited 
" and delivered up for examination when demanded by any of 
" the company's servants, failing which the holder must pay 
" the ordinary fare." Held that in the event of a season-ticket 
holder refusing to exhibit his ticket when required, the proper 
remedy of the railway company was to exact payment from 
him of the ordinary fare, and that the company was not 
entitled in respect of such refusal to decliue to renew his 
season ticket when it expired. Smith v Glasgow d; South- 
western Railway Company, 4, 367. 

Railtoay — Failure to carry passengers, — Held that the defenders 
were not liable in damages for failing to carry the pursuers to 
Ardrossan on a particular night, the defenders never having 
contracted to do so, although their ticket- clerk informed the 
pursuers that there was a train on that particular night, while 
there was not. Ferguson v Caledonian RailvKiy Company, 

8, 337. 

Railway — Liability for delay, — A railway company by the time- 
table referred to on the face of its tickets contracted to use 
" every exertion to obtain punctual observance of the times 
"shown," but did not guarantee those times, or "hold them- 
" selves responsible for delay or any consequences arising 
" therefrom." Held, following Leblanch v London db North- 
Western Railway Company, that the company were liable for 
reasonable expenses occasioned by a train being late, owing to 
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its systematio loss of three minutes at an early station on the 
route, other detentions having occurred in the subsequent 
course of the train which, in the absence of explanation, were 
attributable to the original loss of three minutes. Clark v 
North British Railway Company, 2, 92. 

Railway — Passenger regulations — Return ticket — Excess fare, — Held 
that a railway passenger on completing a return journey but 
wishing to go further cannot re-book at the return end for the 
station beyond to which he wishes to travel, but must pay the 
full fare between the commencement of the return journey 
and the station where he alights, less half the cost of his 
return ticket. North British Railway Company v Kirkwoody 
8, 323. 

Railway — Personal injury. — Where one of several conciuring 
causes of a railway accident was the negligence of the railway 
company's servants, held that the company was liable in 
damages to an injured passenger, although it was not respon- 
sible for the other causes. Keir v North British Railway 
Company, 1, 114. 

Railway — Stoppage of train, service by strike of railway servants — 
Season ticket holder — Damxxges. — A railway company issued a 
season ticket to be used between two stations subject " to such 
'' alterations in, or discontinuance of, trains as may from time 
" to time take place." On account of a general strike among 
their employees, who left without giving one month's notice in 
terms of their contracts, no trains were run for six weeks. 
Held that the condition did not protect the company against a 
total withdrawal of trains, that the existence of the strike did 
not excuse the company from implement of the contract, and 
that they were liable in damages for personal inconvenience 
and outlay incurred. Cochrane v North British Railway 
Company, 7, 262. 

Railway — Travelling vdthout a proper ticket — ^A passenger took a 
ticket from Arran to Glasgow, bearing on the face the words, 
" Available only by first train after arrival of steamboat." He 
did not take this train, but waited some hours at Ardrossan, 
and again some hours at Paisley. He then got into a train 
travelling from Wemyss Bay to Glasgow. The officials at 
Pollokshields station challenged his ticket, took him out of the 
carriage, and detained him for three hours till he paid the fare 
for travelling from Wemyss Bay to Glasgow. Held that, 
though the pursuer was travelling with an invalid ticket, his 
detention, having been for the purpose of extorting the fare 
demanded and not of taking him before a magistrate, was not 
justified by the 96th and 97th sections of the Railway Clauses 
Act, 1845, and that he was entitled to damages. Boater v Cale- 
donian Railway Company, Gl, 105. 

Strike of railway servants — Season ticket holder — Damages, — Held 
that a railway company is liable in damages for personal 
inconvenience and outlay incurred by a season ticket holder in 
consequence of a sudden strike of its servants which prevented 
it from running its trains. M^Naught v North British RailuHiy 
Company, 89 21, 
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' Want of a ticket — Ejectment from vehicle. — Held that the servants 
of a railway company were entitled to eject from a railway 
carriage a person who was found there without having provided 
himself with a ticket. Birch v Caledonicm Railway Compa/Mfy 
9, 345. 

II. Passengers' Luggage. 

Nautee, caupones, (fee. — Railway — ConVrihutory fault, — A passenger 
booking from Aberdeen to Liverpool brought an action for the 
loss of his portmanteau and its contents, which were carried as 
passenger's luggage. The company failed to prove that the 
portmanteau had been put on the train at Aberdeen, or had 
arrived at Liverpool, and it was held that they were not saved 
from their liability as insurers by reason of the pursuer's 
alleged negligence (1) in missing the connecting train at Perth \ 
or (2) in failing then to telegraph to Liverpool directions 
as to his luggage; or (3) in not having an address on the 
portmanteau. Butler v Caledonian Railway Company ^ ^%% 65. 

Railway — Delay in carriage of luggage, — A passenger, who had 
missed the connection between one train and another at a 
junction, brought an action for damages against the company 
on the groimd that he had been deprived for some time of the 
use of a reaping machine, an essential portion of which he was 
bringing with him as passenger's luggage in the train by 
which he travelled. The company pleaded that his train 
aiTived at the junction behind time, and that, as intimated by 
them, the departing train was, in these circumstances, not 
bound to wait. Held that the company, having received the 
article as passenger's luggage, were barred from pleading that, 
by their rules, such articles could not be so taken by passengers. 
But held that the company were not liable in damages, in 
respect that they had no intimation of the special purpose for 
which this article was being taken or the loss which might 
arise from any delay in transmission. Gillespie v Caledonian 
Railway Company, 10, 99. 

Railway — Theft fiom platform. — Held, following Bergheim v Orea;t 
Eastern Railway Company, 3 C.P.D. 221, that the Carriers 
Act does not apply to a passenger's luggage carried in the 
carriage along with the passenger ; but that a dressing case 
having been stolen from a barrow on which it was being 
conveyed by a servant of the railway company from the 
carriage to a station hotel, the company was liable for his 
negligence ; and that as the Act protects carriers, even where 
they have been grossly negligent, they were not liable for the 
value of the articles in the dressing case falling under the Act 
and not declared and paid for. Naish v Glasgow <& South- 
western Railway Company, G2, 61. 

Railway — Through contract. — A passenger taking a through ticket 
for a journey over the lines of diflferent railways, and losing his 
luggage on the line of a railway which did not issue the ticket, 
is entitled to sue for damages for the lost luggage either the 
railway company which issued the ticket or the company on 
whose line the luggage was lost. Walton v Caledonio/n Railway 
Compa/ny, Gl, 145. 
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Delay in transmission of goods — Strike of railway servants — 
Reparation. — Perishable goods despatched by rail were delayed 
by a strike of the railway servants, and after the strike was 
over were detained further by a mistaken method of working 
off the congested traflSc. The goods deteriorated. Held that 
the railway company was at fault and liable in damages 
because it adhered to this method for an unreasonable time, 
^80 that the injury accrued. Fulton v Caledonian Railway 
Company y 10^ 119. 

Detention through strike of railway servants, — Held that a railway 
company was not liable for damage caused to goods through 
delay in forwarding them arising from a strike of railway 
servants. Paul v North British Railway Company , 7, 149. 

Freight — Obligation of consignor and consignee, — The consignor of 
goods is primarily liable for the freight. Observations on the 
circumstances in which a carrier may be hield to have waived 
his claim upon him and taken the consignee as his debtor. 
North British Railway Company v Marshall, G2y 68. 

Late delivery — Loss of market — Owner^s risk note — Onus of proof of 
negligence, — A sender of fish by railway signed a special 
contract undertaking, in respect of a modified charge for 
carriage, to relieve the company from all liability " in case of 
"loss, damage, or delay, except upon proof that such loss, 
" detention, or injury arose from wilful fault or negligence on 
" the part of the company's servants." There was a delay in 
delivering the fish caused by a block on the line, but no 
explanation was given of how the block originated. The fish 
was late for the market, and the pursuer's loss was admitted. 
Held that pursuer could not recover, as he had not discharged 
the onus of proving negligence of the railway company. 
Leabum v Ghreat North of Scotland Railway Company , 8, 172. 

Owner's risk note — Construction of " wilful fault or negligence " — 
Burden of proof — Fish merchants having contracted with a 
railway company for the carriage of fish at a rate under the 
ordinary rate, in consideration whereof they agreed to relieve 
the company from all liability in case of loss, damage, or delay, 
except upon proof of " wilful fault or negligence on the part of 
"the company's servants," held, in an action against the 
company for damages for loss sustained through the detention 
of the goods caused by a collision between two trains both 
imder the defenders' control, in which the pursuers averred 
that the loss was sustained by reason of " wilful fault or by 
" the negligence of the defenders or their servants or others 
" for whom they were responsible," that the pursuers were not 
entitled to recover except upon averment and proof by them 
of " wilful fault or wilful negligence," which they declined to 
aver. M^Gombie db Company v Great North of Scotland Rail- 
way Company, 89 312. 

Railway — Lien, — ^A in Leith sold flour to B in Dundee, to be 
forwarded to Dundee free of carriage. Held that as the flour 
became the property of B when delivered to the defenders as 
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carriers, they were not entitled to detain it, under the 97th 
section of the Railways Clauses Act, 1845, for "unpaid tolls" 
for the carriage of other goods due by A. Denholm v North 
British Bailtoay Company, Gl, 120. 

Railway — Ovmer's risk note, — Where a railway company offered 
alternatively to carry goods subject to the ordinary liability of 
a carrier at a rate which was not unreasonable, a special 
contract relieving the company of all liability in case of damage 
in consideration of a reduced rate held just and reasonable, and 
given effect, even although the damage was caused by negli- 
gence of the company's servants. Paid d; Sons v Caledonian 
Eailtffay Company, 1, 290. 

Railway — Tolls — Extra charge for carriage of wood, — A railway 
company having conveyed certain quantities of timber as 
common carriers, charged, in addition to the statutory tolls, a 
sum "for the use of the railway"; held that the company was 
limited in its charges to those fixed by the Railway Acts on 
all goods carried by it as a " common carrier," and that timber, 
pit props, and railway sleepers are not " manufactured goods," 
that phrase being always to be taken in a popular sense. 
Scottish North 'Eastern Railway Company v Thompsons, 61, 115. 

Refection of perishable goods by consignee — Sale by carrier withotU 
warrant, — Where a carrier received perishable goods of small 
value to carry, and the consignee refused to take delivery 
thereof, held that the carrier was entitled to sell them, after 
intimation of his intention to do so, without legal warrant. 
Cooper <k Company v Sinclair, 89 121. 

Ship — Advertisement of conditions, — Where a ship's sailing bills 
excluded liability for bad .stowage and were duly published, 
held that a merchant could not recover damages for bad 
stowage of his goods. Ma^crae v HtUchison, 2, 157. 

Strike of railufay servants-^ — Da/mages for delay, — A strike of railway 
servants took place suddenly on the evening of Saturday, 
December 20th, on which day the pursuer consigned Christmas 
trees by the defenders' railway for conveyance to Glasgow. On 
the following Monday the defenders' stationmaster told the 
pursuer that he did not know when the trees could be 
forwarded, but the pursuer paid for the carriage and left the 
trees, which were not sent on till January 2, when they were 
too late for the season and unsaleable. Held, in the absence 
of evidence of negligence of the company, that they were not 
liable for the loss arising from the delay. Dawson v North 
British Railvfay Company, 7, 249. 

III. Of Goods— (b) Through Contract. 

RailuHiy. — In a through contract of carriage, held that the con- 
signee of goods may elect to sue either the carrier with whom 
the contract was made (if his liability has not been restricted 
to the end of his route), or the subsequent carrier in whose 
hands the goods have been damaged or delayed or lost. 
Buchanan v Edinburgh dt Glasgow Railway Cofnpany, GI9 
138. 
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Railway, — When goods are entrusted to a carrier on a through 
contract for conveyance to a place beyond the termination of 
his journey, and are injured or delayed by the fault of a second 
carrier to whom he entrusts them, hdd that the latter may be 
sued for damages by the owner. Question^ what is evidence 
of a through contract? Cormouik v Edinburgh A Olasgow 
Bailway Company, 61 , 127. 

Railway, — By the law of Scotland, the owner of goods damaged or 
lost under a through contract for conveyance by different 
carriers may sue the company ultimately liable, although it is 
not the original receiver of the goods. Campbell <& Company 
V Caledonian Railway Company, 8, 7, 90. 

Railway — Reparation — Title to 9ue. — The owner of goods lost or 
damaged while being conveyed over different lines of railway 
under a through contract may sue the railway company on 
whose line the injury has been suffered, although it be not the 
company with which the contract was made. Godsdl v 
Caledonian Railway Company, 61, 142. 

Railway and steamer, — Where a through contract has been made 
for the carriage of the goods, held that the owner or consignee 
is not entitled to claim for loss or damage to the goods against 
a subsequent carrier to whose hands they have come in course 
of transit, but can sue only the carrier with whom the contract 
of carriage was made. Woods v Burns, 61, 150. 

Railway and stea/mer — Rejection by consignee, — Held that second 
carriers who come to be in the position of involuntary deposi- 
taries may be sued for damage caused by exposure to goods 
which have been properly refused by the consignee, although 
the consignor has no contract with them, if the averments 
imply a contract through the agency of the first carrier. 
Bailey v Currie <k Company, 4, 276. 

III. Of Ooods— (e) Measure of Damages. 

Carriers Act — Engravings in book — Chromo lithographs. — Engrav- 
ings in a book, mixed up with letterpress, do not fall within 
the Carriers Act so as to make a declaration of value, if above 
£10, a condition of recovering damages from a common 
carrier. Question, whether chromo lithographs are " pictures " 
or "engravings" in the sense of the Act? Campbell v Pichford 
df Company, 61, 124. 

Charter-party — Breach of contract, — The measure of damages in a 
breach of contract is a question for a jury to consider, with the 
view of awarding what, in all the circumstances of the case, 
may compensate the party injured ; and the rule as to measure 
of damages laid down in the English case of Hadley v Baxendale 
is not the law of Scotland. Mackill & Company v Harrison <& 
Company, 1, 204. 

Delivery of goods — Package *^to be left till called for," — In an 
action of damages at the instance of the sender of a box, 
addressed to himself "to be left till called for," against a 
railway company, for the loss of the box and contents through 
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its having been delivered to a person having no right to it, 
held that the defenders' liability as carriers ceased on the 
arrival of the box, and thereafter they were only custodiers of 
it, and not bound, in the absence of suspicious circumstances, 
to inquire into the bona fides of any person claiming delivery. 
Nutt V Glasgow <& South- Western Railway Company ^ 8, 336. 

Liability for loss of goods by fire — Goods recently landed on qvay. — 
Goods were shipped by the pursuer in the defenders' vessel, 
to be conveyed from Belfast to Glasgow, and to be delivered to 
the pursuer's "order" at the latter port. They arrived on 
Tuesday forenoon, and were stored in the shed at the quay of 
Glasgow set apart for the defenders' traffic. Fire broke out 
in the shed between Tuesday night and Wednesday morning, 
and the goods were burned. In an action by the consignor 
against the carriers for the value of the goods, held that the 
goods were retained by them as carriers, and not as store- 
keepers ; that they were liable to pay the value of the goods ; 
and that there was no vfwra in presenting the order for 
delivery. Cusker v Bums, 61, 109. 

Loss of Patterns — Reparation. — Where a parcel of costly and 
specially manufactured patterns had been destroyed in course 
of transit, held that, as their market value was not ascertain- 
able, the carriers were liable to the pursuers for the amount it 
had cost them to produce the patterns, (ffadley v Baxendale 
commented on.) Crosland <k Sons v Glasgow <t South- Western 
Railway Company, 7, 94. 

Misdelivery — Extent of carrier's liahility. — A quantity of fish 
consigned per a railway company was, on reaching its terminus, 
misdelivered by the company, and subsequently sold in the 
open market. Held that the sender could recover from the 
railway company only the market value of the fish at its 
destination, and that it was immaterial what the fish originally 
cost him, notwithstanding that the market was a bad one, 
and that the price realised was much less than he alleged he 
had paid. Leahum v Great North of Scotland Railway 
Company, 8, 169. 

Railway — Injury to goods in transit — The liability of a common 
carrier in the case of damage to goods in transit is analogous 
to that of an insurer, and he is merely liable to the extent of 
the damage done, and the owner is not entitled to refuse the 
goods, at least if they are not rendered valueless, and sue for 
full value. Fcml <& Sons v Caledonian Railway, 1, 290; 
ffutton V North British Railway Company, 1, 290. 

III. Of Goods— (d) OT Animals. 

Cows — Otvner^s risk note — " Jtist and reasonable " conditions, — Held 
that a contract of carriage stating that there were alternative 
rates for carriage of animals, though not stating the advantage 
to the consignor of the lower rate, was just and reasonable, to 
the eflfect that the defenders were not liable for delay in the 
carriage of a truckful of cows through a mistake of the carriers' 
servants. Whiteford v Caledonian Railway Company, 7, 203. 
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Dog — " Ji«< and reasonable" condition in contra/^, — The owner of a 
valuable dog delivered it to a railway company for conveyance 
from Irvine to London. He signed a contract note in which it 
was declared that the company, not being common carriers of 
animals, would not be responsible for any loss of them except 
upon proof of neglect or default of the company or their 
servants ; nor in any case beyond £2 each for dogs, imless a 
higher value were declared and 5 per cent, paid upon the 
excess value declared. The sender made no declaration and 
paid no percentage. The dog was lost in transitu. Held (!) 
that the terms of the contract note were not "just and reason- 
" able " within the meaning of section 7 of the Railway and 
Canal Trafl&c Act, 1854, and it was accordingly null and void ; 
and (2) that the dog having been lost through the neglect or 
default of the railway company or their servants, the company 
were responsible for its full value. Wales v Glasgow <& South- 
Western Railway Company , 7, 144. 

Dog — Loss in transit, — A valuable dog was sent by railway to a 
particular address, and on arriving at the station was entrusted 
to a man, not a railway servant, to deliver. Through his 
carelessness the dog escaped and was lost. Held that there 
was negligence on the part of the railway company rendering 
them liable in damages to the owner of the dog. Thorbum v 
Glasgow <k South- Western Railway Company , 9, 367. 

Dog — Owner's risk note, — Where a valuable dog was carried by a 
railway company, upon a signed contract, at the owner's risk 
unless where loss was due to the company's servants, and the 
dog was lost through their fault, Jield that the company was 
responsible for the value of the dog, though beyond the limit 
mentioned in the contract. Falconer v Caledonian Railway 
Company^ 1, 130. 

Homing pigeon — Reparation. — Circumstances in which held that 
a railway company was liable for the value of a homing pigeon 
which had been sent by their fault to a wrong address and 
thereby lost. M^Crorie v Glasgow <& South-Westem Railway 
Company^ 7, 65. 

Horse — Defect of fastening, — Held that where a railway company 
supplied, to fasten a horse in one of their trucks, a rope which 
was not sufficient for the purpose, and the horse, no restiveness 
having been proved, broke the rope and was injured, the 
company were liable in damages. Dwnhar v CaXedonia/n 
Railway Company, 2, 410. 

Horse — " Inherent vice," — A tired, excited colt being carried by rail 
became restive, fell, down in its horse-box, and injured itself. 
It was removed from the box, and the owner was asked to take 
charge of it but refused. The railway company thereafter 
having incurred expense in keeping and doctoring it, held that 
they were entitled to repayment. North British RaUtoay 
Company v Tod, 9, 326. 

Horse — Oumer*s risk 7iote — Alternative rates — Reasonable conditions, 
— A horse was carried by a railway company under a special 
contract, si^ed by the consi^or^ which stated that th^ 
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company had two rates — one the ordinary rate when they 
took the ordinary liability of carriers, the other a reduced 
rate for carriage, at the owner's risk, and that the horse 
being carried at the reduced rate, the company would not be 
responsible for loss or damage of the horse on the railway. 
The consignor averred he was unaware of its terms. Held, on 
proof that the difference between the two rates was 25 per 
cent., and that the consignor was intelligent and could read, 
that the condition was just and reasonable, that the consignor 
must be taken to have known the higher rate, and that the 
company were protected by the special contract from liability 
for the horse's death in transitu, Bradley v North British 
Railway Company, 4, 152. 

Horse — Oumer^s risk note — Negligence of servants, — Where a railway 
company offered to carry goods at the owner's risk for a smaller 
charge than that which their Act sanctioned, held that the 
company was protected against a claim for injury to the goods 
through the negligence of their servants by a signed note in 
which the customer agreed that they should be carried at his 
risk, knowing that he might select the higher rate and be in- 
sured by the ordinary carrier's liability. Sprott v North 
British Railway Company, 8, 347. 

Horse — Otoner's risk note — Reference to time-table. — Opinion that an 
owner's risk note which did not refer to conditions in the time- 
table did not incorporate them ; and that where conditions of 
carriage alternatively at owner's or carrier's risk excluded alike 
the carrier's liability for the carriage of a horse, they were not 
"just and reasonable" in the sense of 17 & 18 Vict. cap. 31. 
North British Railivay Company v Tod, 9, 326. 

H<yrse — Special contract — Reparation — Expenses, — In an action 
against a railway company at the instance of the owner of a 
horse which had died from injuries received during transit by 
rail, the defenders pleaded that under their way-bill they were 
to be responsible only on proof of neglect or default. It ap- 
peared from the evidence that the horse, which was tied up in 
the usual fashion in a horse-box, during transit had probably 
chewed the rope by which it was fastened, and having thus 
partially set its head free was enabled to do itself injuiy. 
Held (1) that the defenders were not liable in damages for 
the injuries so caused ; (2) that the condition specified in their 
way-bill fell to be disregarded, under section 7 of the Railway 
and Canal Traffic Act, as unreasonable ; and (3) that in these 
circumstances, and as they were succeeding on a point not 
specifically averred on record, they ought only to get modified- 
expenses. Roy v Caledonian Railway Company, 10, 39. 

Live stock — Railtvay bye-laws — ^*Just and reasonable conditions" — 
Accident, — Where a railway company through its agent took 
a verbal order for trucks for the forwarding of cattle, and the 
trucks did not come forward through an unavoidable breakdown 
on the main line, held that the company was not liable to the 
owner of the cattle for the damage incurred by loss of market, 
^ condition in their published bye-laws that they did not 
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undertake to deliver cattle for particular markets unless they 
specially agreed in writing to do so not having been waived. 
Stephen v North British Railway Company^ 5, 328. 

Sheep — Otvner^s risk note — Conditions on ba/ik, — M forwarded sheep 
by rail and signed an owner's risk forwarding note, which bore 
on its face a reference to conditions printed on the back. 
Held that he was bound by them, although he did not know 
of their existence. Minty v Highland Railway Company^ 4^ 
306. 

Cash Order. See Ship. 

Casualty. See Superior and Vassal. 

Cattle. See Carriagb, Contract, Hiring, Intbrdiot, Reparation, 
Sale, Winter Herding. 

Cautionry. See also Bill of Exohangb, Exeoutrt, Police, Process. 

Discharge — Giving time — Taking hills. — Tn regard to the release of 
a cautioner by giving time to the debtor without his consent, 
there is a distinction between obligations prestable at a definite 
time or having a precise term of performance, and those which 
are indefinite in that respect. In the latter class of cases, only 
a respite which is excessive and contrary to mercantile usage 
releases the cautioner. Edwards^ Bruce, <& Milne v Milne, 62, 
75. 

Discharge — Giving time on bill debt — Cautioner's knowledge, — Held, 
in an action l3y the holder of a bill against an accommodation 
party to it, that such a party might plead the ordinary equities 
of a cautioner if the holder knew of the accommodation, and 
that that party's mere knowledge (without his assent) of a 
transaction whereby the holder gave time to the principal 
debtor did not exclude him from pleading implied discharge. 
Ba>nk of Scotland v Macfarlanes, 2, 243. 

Discharge — Mora. — A cautioner for a trade debt in which the 
customary term of payment was three months from the order, 
was held (rev, Sherifi-Substitute) not to be discharged by the 
creditor's delaying to claim against him for nearly twenty 
months, or by his having lodged a claim for the debt with the 
trustee under a private trust deed granted by the debtor. 
Opinion that delay in enforcing payment could not be 
characterised as "giving time." Raim>es i Company v McLaren, 
G2, 70; 3,410. 

Discussion — Cautioner in executry. — The 8th section of the Mer- 
cantile Law Amendment Act, 1856, which enacts that 
cautioners shall not be entitled to the benefit of discussion, 
does not apply to cautioners for an executor in ,a confirmation. 
Watt V Richmxmd!s Executors, 61, 241. 

Improbative guarcmtee — Privileged writ, — Held that a letter by a 
dairyman and others purporting to guarantee advances by a 
draper to a pawnbroker was not in re mercatoria, and being 
neither holograph nor tested was improbative, and, in the 
absence of rei interventus, not binding. Copland v Campbell, 
1, 113. 



DIGEST OF CASES. 69 

Carriage : Of Ooods— Of AidmBls—continusd, 

Letter of gtiarantee for goods supplied. — Held that a letter of 
guarantee, when goods were sent on the faith of it, was good 
as regards the price of these goods, though there ensued 
negotiations, which were never completed, as to a letter of 
guarantee in fuller terms for the future. A payment of 
money by the debtor, which was not specially appropriated, 
held to apply to the guarantee accoimt, and credited accordingly, 
though further supplies of goods were evidently furnished on 
the faith of it. Hitchcock, Williams, da Compom/y v Symington, 
8, 334. 

Surety for discharge of cm office — Redelivery of bond, — A cautioner 
for the good conduct of a canvasser and agent was held not 
entitled to get up his bond of caution soon after the close of the 
principal's employment. Baird v Refige Assurcmce Company, 
6, 187. 

Cessio. See Banebuptot; also Law Agent. 

Charge. 

Omission of charger^ s designation from warrant, — In a suspension of 
a charge or an extract protest of a bill of exchange it was 
argued that the address of the charger was omitted from the 
protest but inserted in the charge, and the latter was, under 
the Personal Diligence Act, 1838, section 3, insufficiently 
warranted : suspension refused. Miller v Edelshain, 1, 326. 

Charter-party. See Ship; also Cabrieb. 
Checkweigher. See Mine. 

Cheque. See Bill of Exchange; also Contract, Discharge. 
Child. See Bastard, Parent and Child. 

Church. See also Assessment, Fiars' Prices, Police. 

I. Management, I»afire 69 

n. Seat, » 70 

m. Assessment fop, »» 71 

IV. Assessment on, »» 72 

I. Management. 

Bcmns — Fee — Repetition of overcha/rge, — Under the Act of General 
Assembly of 1879 no larger fee than 2s. 6d. can be exacted 
for proclaiming banns, although the proclamations be made on 
one Sunday. M^Clure v Paxton and Others, 62, 78. 

Beadle^s Dues — Parish usage, — Circumstances in which it was held 
that a uniform custom of payment by tenants of dues to a 
parish beadle had not been proved. M^Intyre v M^Kechnie, 
01, 170. 

Closing of churchyard, — Circumstances in which held that a church- 
yard was offensive and contrary to decency, and ought to be 
closed. Petition, Ayr Town Council, 7, 196. 

Conduct of service — Interruption by seatholder. — Circumstances in 
which it was held that a dissenting minister and kirk-session 
were entitled to interdict a seatholder from distributing 
pamphlets and leaflets on controversial subjects within the 
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Church: ]laiiagementr-a>fi^m«e<2. 

precincts of their church, and causing annoyance during 
divine service, but not to prevent him from occupying his 
seat. Gardiner v Munro, 5, 205. 

Minister's incapdcity — Assistant — Taxrit continuation of engagement 
— The Belhaven Act applies to quoad sacra as well as to quoad 
civilia parishes. An arrangement under the Belhaven Act for 
the payment of an assistant during the incapacity of the 
minister, though limited by the terms of the agreement 
between the minister and the managers to one year, held to 
be continued after the year, in respect that nothing had been 
done to bring it to an end, and particularly nothing had been 
done with the sanction of the presbytery to provide for the 
performance of the duties of the cure. Observations on the 
course of procedure under the Belhaven Act. Cameron v 
Scott and Others, 62, 83. 

Quoad sacra parish — Collections — Poor. — The heritors of a quoad 
sacra parish have no title to sue an action of count and 
reckoning of the church-door collections against the kirk 
session of such parish, with conclusions for payment to them- 
selves or the kirk session of the civil parish. Chalmers v 
Milne, Gl, 162. 

II. Seat 

Allocation. — Procedure in petition for the allocation of sittings in a 
parish church erected in 1888 to take the place in all respects 
of a church the sittings of which were allocated in 1826. 
Oovan Heritors, petitioners, 6, 198. 

Allocation — Singular stcccessor — Acquiescence. — In an action raised 
by two heritors for a judicial division and allocation of the 
seats in the parish church, held that, as they were singular 
successors of heritors who were present or acquiesced in a 
division and allocation previously made by the heritors them- 
selves, they were not entitled to demand a judicial allocation. 
Mitchell and Weir v Barr Heritors, 3, 297. 

Disputed right — Jus tertii. — Held that a label affixed to a church 
seat by A, one of the joint occupants, could not be removed 
brevi momu by B, the other joint occupant, whether A had a 
right to place the label there or not. Beid v Ferguson, 9, 232. 

Heritor^s right to allocate seats among his tenants. — Obiter dictum 
that a heritor, as trustee for himself and the parishioners 
resident on his estate, is the person to determine their 
respective interests in parish church sittings allocated to the 
estate, and that unless serious objection can be urged to his 
decision, the jurisdiction of Courts of law is excluded. Reid v 
Ferguson, 9, 232. 

Seat-letting. — A parishioner sought to interdict another parishioner 
from occupying a certain seat in the parish church. Held 
that, as his right to occupy the pew had been acquired 
fraudulently, he had no title to sue for interdict. Dcdgety v 
Booth, 6, 356. 

Whether saleable. — Held that seats in a landward-burghal church 
are not extra com/merdum. Mackay v Wood, 4, 355. 
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III. Assessment for. 

Heritor — Assessment for church repair — Diyunction of Icmds 
quoad sacra tantum. — Held that lands which have been dis- 
joined from one parish and annexed quoad sa^cra taMum to 
another remain liable to be assessed for the repair of the 
church of the parish from which they have been so disjoined. 
Aiikm v Waddell, 5, 262. 

Heritor — Assessment for church and manse repair — Disjunction of 
lands quoad sacra tantum. — Lands in the parish of Falkirk 
were disjoined therefrom by the Court of Teinds in 1724, and 
annexed quoad sacra toMum to the parish of Slamannan. The 
proprietor of certain of the disjoined lands having been 
assessed by the heritors of Falkirk for the maintenance of the 
church and manse of that parish, argued that his liability for 
such maintenance had been transferred to Slamannan. Held 
(1) that the obligation to contribute to the maintenance of the 
church was, at the date of disjunction, inter civilia, and there- 
fore was not aflfected by annexation to another parish quoad 
sacra tantum ; and (2), following Lord Curriehiirs judgment 
(acquiesced in) in Magistrates of Fort/rose v M^Lellan^ that the 
obligation to contribute to the maintenance of the manse was 
in the same position. Aitken v Thomson, 5, 300. 

Manse — Assessment — Heritor not on roll at date of resolution to 
build. — Heritors are liable to be assessed for the expense of 
repairs on a manse if they are heritors at the time the resolu- 
tion to assess was passed by the heritors, although not heritors 
when it was resolved to build the manse. Lavn'ence v Bruce, 
8, 202. 

Manse — Stairs — Heritors liability to assessment, — On the sale of 
an estate, not the proprietor at the date of imposing the 
assessment, but the proprietor at the date of imposing the 
resolution to repair the manse, is liable to pay the rate 
allocated on the estate. Webster v Hendrie and GraJiam, 62, 81. 

Mamse — Repairs — Liability of heritors for cost of grate*, gasfittings, 
and blinds, — At a meeting of heritors to consider the state of 
the manse of the parish, expenditure for grates, gasfittings, 
blinds, and a heating apparatus for a bathroom was sanctioned, 
and an assessment levied to cover this expenditure. Held that, 
as these articles were not such as the heritors were bound to 
supply, they were not entitled to assess for the cost of them. 
Macfarlane v Watson, 7, 19. 

Manse — Second assessment for rebuilding, — Held that until a new 
manse was "free," "competent," and "sufficient" in terms of 
the Act 1663, cap. 21, and was so declared by the presbytery, 
the heritors were liable to be assessed for the expense of 
building it and of repairs thereon, although in the meantime 
the incumbent had got possession of it, and the repairs were 
executed thereafter, the first assessment for the estimated cost 
having proved insufficient. Lawr&nce v Anderson, 8, 68. 

Repairs — Duty of heritors^ clerk, — Where a drain running through 
a parish glebe burst and was repaired by order of the heritors' 
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clerk, held that, as he ordered the repairs without taking 
estimates or other precautions to ensure economy, he must 
bear any cost which was excessive. Scott v Duff, 2, 442. 

IV. Assessment on. 

Exemption — Expense of laying pavement, — Held that the "expense" 
incurred by burgh police commissioners in laying a pavement 
in front of a church was not an "assessment" under the 
General Police Act, 1862, and consequently did not entitle 
the trustees of the church to exemption from payment claimed 
by them as a church under the Act 37 <fe 38 Vict. cap. 20. 
Coa,tbridge Totvn Council v Coatbridge Evangelical UtUon 
Church, 8, 203. 

Glebe — Tenant^ s liability in poor rates. — Held that a tenant who 
rents the glebe of a parish minister as an agricultural subject 
is liable in poor rates. Gillanders v Helm, 61, 177. 

Manse — " Oumer,** — Held that a parish minister is " owner " of the 
manse in the sense of the 212th section of the Police Act of 
1850, and as such is liable for the expense of laying down a 
footway opposite the manse. Brown v Lang, 4, 273. 

Manse and glebe — School rates. — The minister of a parish is not liable 
to pay school rate in respect of his manse and glebe. Eraser 
Y Boyd, Gl, 179. 

" Parliam>entary '* manse and glebe — Poor rates. — The exemption of 
parochial clergymen from poor rates in respect of their manses 
and glebes applies to "Parliamentary" manses in the Highlands 
and Islands. Boss v Webster, 61, 173. 

Citation. See Proobss. 

Civil Imprisonment. See Ihprisonmbnt. 

Clause of Relief. See Lease, Reparation, Superior and Vassal. 

Club. See Agenot, Title to Sub. 

Coal. See Mine. 

Collector. See Agenot. 

Colliery. See Mine. 

Collision. See Road, Ship. 

Commercial Traveller. See Agency. 

Commissary. See Exeoutrt, Sheriff. 
Commission. See Agency, Evidence. 
Commissioners of Poliee. See Burgh, Police. 
Commodate* See Loan. 
Common. See Burgh. 

Common Interest and Common Property. See Property. 
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Company. See also Building Society, Friendly Society, Industrull 
Society. 

Domicile — Registered office — Jurisdiction — Service, — Circumstances 
in which held^ in a case brought in the Sheriff Court of 
Lanarkshire against a limited liability company having its 
registered office in England, though it had shops in Lanark- 
shire, and the contract, made in England, was to be performed 
in Lanarkshire, that the Court had no jurisdiction. BcUleni 

V Waterbtiry Watch Company, 5, 381. 

Domicile — Registered office — Jurisdiction — Service. — Circumstances 
in which held, in a case brought in the Sheriff Court of 
Lanarkshire against a limited company which had its registered 
office in England and no office of its own in Lanarkshire, that 
the Court had no jurisdiction. Question whether section 39 of 
the Companies Act, 1862, which says a limited company "may" 
be cited at its registered office, is imperative or permissive. 
Pearson v Maximr Weston Electric Company, Limited, 5, 3. 

Liquidation — Preference of costs — Feurduty, — Held that, notwith- 
standing the terms of section 144 of the Companies Act, 1862, 
the costs incurred in the liquidation of a company, except in 
so far as necessarily incurred for preservation of the company's 
assets and for the superior's benefit, cannot be held to have 
priority to the superior's claim under feu-contract. Marshall v 
Callander Hydropathic Company and Others, 1 , 383. 

Membership — Conditional application for shares. — Held that an 
applicant for shares who attached to his application the 
condition "if capital all subscribed for" was entitled to 
repudiate the allotment made to him, in respect the capital 
(partly share capital and partly debentures) of the company 
was not all subscribed. Swedish Match Company, Limited, 

V Seivtffright, 5^ 149. 

Compensation. See also Bankruptcy, Lease, Reparation, Retention. 

Concursus debiti et crediti — Partnership, — Circumstances in which 
held that a company against which arrestments had been 
used at the instance of servants of its employees under a 
fishing agreement, was entitled to set off advances made by 
the individual members of the company to its employees so 
as to extinguish the debt due by the company to them. 
Pa^erson <t Company v Mackenzie and Others, 62, 92. 

Liquid a/nd illiquid, — Held that an illiquid claim could not be 
pleaded against a liquid obligation not arising out of the same 
transaction. Lawson v Fyffe, 8, 218. 

Compensation for Taking Lands Compulsorily. See Public 

Health, Railway. 
Competition. See Banebuptcy, Exbcutby, Lease, Multiplepoindino. 
Complaint. See Crimb, Pbocbss. 
Composition. See Bankbuptcy. 
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Computation of Time. 

Month — Close Time Act, — Held that "month" m the Act 13 
Geo. III. cap. 54 means a calendar month — the meaning of 
"month" in the interpretation statute 13 <fe 14 Vict. cap. 21. 
John Farquha/rsotty 1, 346. 

Condietio Indebiti. See Rbfetition. 

Conflrmation. See Exboutrt, Sheriff. 

Consideration. See Baneruftgy. 

Consdstorial Cause. See Hn8RA.ND and Wife. 

Contract. See also Agency, Fishing, Hiring, Law-Agency, Parent 

AND Child, Sale, Ship, Title to Sue. 

L Immopal, Impossible, Unlawful Contraets, - page 74 

IL Implied Contraet, • • ,» 76 

IIL Constitution, Implement, Nullity of Contpaets, „ 78 

L Immoral, Impossible, Unlawful Contraets. 

ImmoTol contract — Fraud — Unlawful possession — Title to sue. — At 
a bird show, a cousolation prize having been offered for the 
best bird belonging to a competitor who had not won a prize 
at an open show, A, who had not won any such prize, com- 
peted with a bird belonging to £, who had; and B, having 
removed the prize, was sued by A for delivery of it. Held 
that the agreement under which A exhibited B's bird was a 
fraud, and that the Court could not intervene at A's instance. 
Woodrow V Jackson, 1, 316. 

Immoral contract — Speculation in stock. — Action to recover " differ- 
" ences" — Beld that transactions in " differences ** on the Stock 
Exchange are not illegal, and can form a subject of action. 
Denholm v Robertson, 5, 61. 

Immjcyral contract — Speculation in stock — Joint speculators, — Held 
that, where one of two joint speculators paid their broker the 
difference against them on a speculative transaction in stock, 
he was entitled to recover a share of the loss from the other, 
and that his claim was not obnoxious to the Act 8 & 9 Vict, 
cap. 109. Mollison v Noltie, 5, 48. 

Immxyral contract — Sponsio ludicra — Expenses of appeal under horse- 
racing rules, — Held that it was incompetent to recover in the 
Sheriff Court the expenses incurred by the successful party in 
an appeal to the committee of a racing club, taken in terms 
of the rules under which a race had been run. Faton v 
Maehattie, S, 422. 

Immoral contract — Sponsio ludicra — Quoiting stakes, — Held (1) 
that the Act 8 & 9 Vict. cap. 109 does not apply to Scotland; 
and (2) that an agreement to play a quoiting match for stakes 
though a sponsio ludicra was not a pactum illicitum. Noble v 
M'Intyre and M^Ghee, 5, 199. 

Immoral contract — Statutory nullity — Sale of shares — " Leem>an^s 
" Act,** — Held that a sale of shares, the contract note of which 
contained neither the numbers of the shares nor the registered 
holder's name, was void under 30 Vict. cap. 20. Harverson v 
Gerrardls Executor, 1 , 303. 
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Contract : Immoral, Impossible, Unlawful Contrsjits— continued. 

Impossible contract — Carriage of imbecile emigrant — United States 
law preventing his landing — Obligation to carry back to port 
from which he came. — Circumstances in which it was held that 
an enactment of the United States ordaining shipowners to 
carry imbecile and pauper emigrants who had come with their 
vessels back from New York to the ports from which they 
came could not be enforced in this country, and was complied 
with where an emigrant whose contract was to be carried from 
Bremen via Glasgow to Philadelphia was taken back only to 
Glasgow. Wallace v Allans, 9, 174. 

Impossibility of execution — Risk of contractor, — A tradesman having 
contracted to execute certain mason work and it having given 
way, held that he was not entitled to maintain that the work 
could not be executed as contracted for. Stevenson v Cutkbert 
<& Company, 4, 332. 

Unlawful contract — Local weight — Multiple of pound. — While the 
Weights and Measures Act, 1878, 'avoids all contracts by local 
or customary measures, a local weight which is a multiple or 
part of the imperial pound is lawful. A contract, therefore, 
by the Aberdeenshire hay stone of 22 lbs. upheld, the 
intention to deal by that stone being proved. Melvin v 
Skene, G2, 596. 

Unlawful contract — Lottery. — A tradesman making and furnishing 
tickets adapted for use in an " enterprise sale " cannot recover 
the price of them from the keeper of the saleroom, who 
ordered and received them. McLaren v M^Manvs, 62, 105. 

Unlawful contract — Payment by **ton" o/ 22J^ cwt. — Held that the 
practice of paying workmen according to the " tons " of 22 J 
cwt. of coal each put out by them was not contrary to the 
provisions of the Weights and Measures Act, 1878. Paterson 
V Provanmill Coal Company, 4, 85. 

Unlawful contract — Restraint of trade — Trade v/nion benefit. — Held 
that where the main objects of a trade union are in restraint 
of trade it is an unlawful combination, and that an action by 
one of its members for enforcing an obligation to pay him sick 
money is therefore incompetent. Wood v Engineers Society, 
7,321. 

Unlawful contract — Tippling Acts — Delivery at residence. — The 
relaxation of the Tippling Act made by 25 & 26 Vict. cap. 38 
applies only to spirits delivered by the seller at the purchaser's 
residence, and not to spirits taken away and delivered for 
domestic consumption there by the purchaser or his servants. 
Lees V Kilgour, G2, 301. 

Unlawful contract — Tippling Act — Indefinite payments — Pa^s-book. 
— Held that payments made by the debtor during the currency 
of a pass-book account for groceries and spirits, without any 
special appropriation by either party, fell to be applied in 
extinction of the items in order of date ; consequently that the 
whole of the debit side of the account was extinguished from 
its first date downwards as far as the items of debt were 
covered by the payments, and nothing remained due or open 
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for enquiry but the invoiced items, being those last in date. 
Hence the rule — Count backwards from the close of the accoimt 
as many items as amount to the unpaid balance, from which 
balance deduct the items occurring in this part only of the 
account which are struck at by the Tippling Act. Waiters 
and Scott v iTcM, 62, 303. 

11. Implied Contraet. 

Agreement to vncrease dividends from certain profits — Liability on 
extinction of profits, — A shipbroker who purchased a share of 
a vessel for a friend undertook to pay him certain percentages 
beyond the dividend on the share, these extra payments to be 
made, as he and the other party contemplated, from his 
commissions on insuring the vessel. Held that these extra 
payments were to cease if the broker ceased to act as insurer. 
Kerr v Fergvson^ Lamont, <Ss Company^ 3, 141. 

Ba/nk overdraft — Whether right to overd/raw implied from circwmr 
stances, — Held that a bank agent is not liable in damages to a 
customer whose account is overdrawn for refusing, without 
previous notice to him, to honour a cheque which he has 
drawn on the account. Jones v Graham^ 2, 121. 

Carriage — Time contract — Charter-party — Agent and principal. — 
The managing owners of the steamer " Fitzjames " were also 
managing owners of other steamers, and contractors on time 
for the carriage of goods by sea. A contract was made in the 
form of a charter-party by them "as managing owners of 
"the 'Fitzjames' and/or other similar suitable steamer or 
"steamers" for the carriage during three years of a given 
amount of goods per annvm. In an action of accounting by 
owners of the " Fitzjames," held that, on a construction of the 
contract, these owners were not parties to it, such contracts 
being beyond the capacity of a single ship and the mandate of 
the managing owners. Mackinnon v BurreU (k Son, 1, 166. 

Contra/it by advertisement — Bursary, — Held that a candidate for a 
bursary who had not been appointed to it was not entitled to 
sue for damages on the ground that the parties who had the 
power of appointment exercised it in favour of a person who 
did not altogether fulfil the conditions under which the com- 
petition was held, the advertisement of the bursary having 
oflfered it only subject to conditions which left them free to 
choose independently of the competitive examination which 
was held. Martin v M^DougaZVs Trustees, 1, 334. 

Discount — Custom of trade, — Distillers in Glasgow claimed repay- 
ment in name of discoimt of part of storage dues paid by them 
to storekeepers there. An agreement for discount on the dues 
of whiskies stored in the (Sstillers' names existed, but the 
whiskies of the latter had been transferred, exfa^de absolutely, 
to certain pledgees, and the discount claimed was for the period 
after the transfer. It was proved that there was not in 
Glasgow a general usage that storekeepers should allow 
any discount to distillers, though it was allowed in many 
cases. Held that there was not by agreement or by the 
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custom of the trade of the Glasgow bonded warehousekepeers 
any obligation to allow discount on storage dues after the 
transfer. Mutter v Whyte <& Mackay, 9, 115. 

Discount — Storekeeper, — Held that no obligation on a storekeeper 
to give discount was constituted by the mere fact that discount 
had been previously given in similar cases, and averments that 
such discounts had invariably been allowed in the past held 
irrelevant. Morris v Whyte i Mackay^ 9, 111. 

Employment of hurgh fire engines without hurgh — Joint or joint and 
several liability, — Held that, where burgh fire engines were 
properly engaged at a fire outside the burgh, the owner was 
liable for only half the expenses, looking to the joint liability 
of owner and occupier imposed by the 347th section of the 
Police Act, 1862, and the presumed equality of their interests. 
Perth Police Commissioners v Christie^ 1, 340. 

Engineei/^s fees for uncompleted job, — Terms of contract between a 
railway company and an engineer for the plans, and super- 
intending the construction, of a terminal station, which were 
held to imply an obligation to continue the employment during 
the erection of the station, and observations on the rights of 
parties in the event of the company stopping the contem- 
plated operations and repudiating all liability to the engineer. 
Crouch V Glasgow <Ss South-Western Railway Company^ 62, 
109. 

Medical officer attending person in poorhouse, — An inmate of a 
poorhouse was found, after her death, to have means which 
were unknown to the parochial authorities during her life. 
Held {rev, the Sherifi'-Substitute) that the parochial medical 
officer who had attended her in the poorhouse as a pauper was 
not entitled, in the light of that fact, to remuneration from 
her estate. Latmrence v Jamieson's Trustees, 2, 283. 

Ordination of priest, — Held that the ordination of a priest in the 
Eoman Catholic Church does not give him any civil claim 
against his ecclesiastical superiors for aliment or for damages 
on the ground that they have failed to supply him with 
ecclesiastical work with its usual emoluments. Edgecovne v 
Eyre, G2, 124. 

Personal contract — Implied condition — Non-performance of personal 
services excused by illness, — Held that an agreement by a 
medical man to take up the practice of a deceased medical man 
and to carry it on for five years, paying the widow a share of 
the income, was subject to the implied condition that his 
health should permit of his doing so. MacBaild v Tannock, 
8, 131. 

Personal undertaking — Death of party — Delectus personee. — S, 
being tenant of a farm, agreed to assign the lease and give 
over the stocking to R, provided R would manage the farm 
and give S board for the rest of his life. R having died 
before the transfer was complete, held, in a competition 
between S and R's executor for the stocking, that S could 
resile ai)d retain the stocking. Smith v JUiddell, 2, 279, 
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Quantum meruit — Measurer^ s fees on uncompleted job, — A measurer 
prepared and issued to tradesmen measurements for a theatre, 
having agreed to perform the measurer's work on the proposed 
building for l^ per cent, on the finished cost. The building 
was, for various reasons, not proceeded with. Held, in con- 
formity with the usage of trade and on evidence qiiantum 
meruit, that the measurer was not bound to wait till the 
building was completed, but was entitled to present payment 
of half of the stipulated percentage on the estimated cost. 
Rattray v Yuille, G2, 107. 

Recognised tariff — Ship towage. — A shipmaster broke an agreement 
for the towage of his ship. Held that he was liable in certain 
higher rates allowed by a published tariff recognised on the 
river he entered. Carswell <k Son v Gillies <jh Retd, 89 358. 

Sister acting a« housekeeper — Wages, — An elderly woman, having 
lived with her brother and acted as his housekeeper for several 
years without making any agreement with him that she should 
receive wages for her services, held entitled to wages. Howie 
V Henderson, 3, 354. 

III. Constitution, Implement, Nullity of Contract. 

Adoption, — Circumstances in which a part-owner of a ship was held 
not to have adopted or ratified a contract of insurance entered 
into by other part-owners who were also managing owners. 
JSast Coast Iron Steamship Mutual Insurance Association v 
Maxton, 8, 273. 

Consensus in idem placitum — Implement — Circumstances in which 
consensvs and implement held to have been proved. Watson v 
Mossman <k Sons, 8, 89. 

Gas supply — Nbn-comptdsory supply — Damages for failure, — Held 
under the Glasgow Gas Acts (1) that a consumer of gas for 
non-illuminating purposes had no title to sue for damages in 
consequence of the supply being withheld, as such a supply 
was not compulsory under the Acts ; and (2) that a pursuer 
mixing up a claim for damages for the non-supply of gas for 
illuminating purposes with one for the non- supply of gas for 
non-illuminating purposes, so that it was impossible to separate 
them, had not stated a relevant case. Opinion, that a con- 
sumer may claim damages for unreasonably small pressure of 
gas, as no penalty is provided for insufficient pressure either in 
the special Act of 1869 or in the Gas Clauses Act, 1871. 
Crawford v GUisgow Gas Commiissioners, 8, 259. 

Innominate contract — Proof — Where a contract is of an unusual 
character, it can only be constituted by the writ or oath of 
party. Crawford v C alder, 7, 129. 

Jus tertii — Landlord, tenant, and incoming tenant — Waygoing valtta- 
tions, — In an action by the trustee of an outgoing farm tenant 
against the incoming tenant for the amount of the valuations 
of subjects agreed to be left by the outgoing tenant, held that, 
the incoming tenant having taken over these subjects from the 
landlord, and having had no dealings with the outgoing tenant 
or the trustee as to them, there was no ground of action against 
him. Gordon v Earl of Leven, 89 426, 
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Mutval illiquid obligcUions — Proof. — Where a contractor sues for 
payment of his account, and proof is needed to determine the 
amount due to him, the other party is entitled to set up and 
establish by evidence any claim against the contractor arising 
out of the execution of the contract. Stevenson v Cuthhert <3& 
Gompcmy, 4, 332. 

Penalty — Condition offorfeiture of money advanced. — Circumstances 
in which, where a party advanced a sum of money in considera- 
tion of his being appointed master of a trawling vessel and 
receiving a share of the profits, on an agreement stipulating 
that in the event of his becoming intoxicated he should forfeit 
the sum advanced, held (altering Sheriff-Substitute) that the 
simi was forfeited. Watson v NobUy 1, 299. 

Rei interventus. — Held that, though rei interventus may validate a 
contract which is informally constituted, it cannot alter the 
nature of a contract — convert a contract of service into an 
indenture of apprenticeship. Fraser v Barclay y Curie, tSs 
Company, 3^ 285. 

Contract Note. See Aoenot. 

Contraet of Marriage. See Husband and Wipe. 

Contributory Carelessness. See Reparation. 

Co-operative Society. See Agency, Building Society, Friendly 
Society, Industrial Society. 

Copyright. 

Design — Registration — Publication by selling goods of copyright 
design. — Where the inventors of a design took an order for 
goods stamped with their design, held that this constituted 
publication of the design, and that their subsequent registra- 
tion of it for goods of a similar kind did not give them any 
protection under the Patents, Designs, and Trade Marks Act 
of 1883. Moore dh Company v Merry tSs Company, 6, 141. 

Corporation. See Burgh. 

Corrupt Practices. See Election. 

Count and Reckoning. See Accounting. 

County Council. See Police, Road. 

County Rates. See Assessment, Public Health. 

Crime. See also Game, Expenses. 

L Genepally, • iiage 79 

II. Partieulap Crimes, • „ 80 

I. Generally. 

Evidence — Deaf and dumb untness. — A woman deaf and dumb and 
about forty years of age, who was not acquainted with the 
deaf and dumb manual alphabet or any general system of 
signs, allowecl to be examined through the medium of a police 
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Crime: QenBVBSij^conHnued. 

oonstable as a sworn interpreter, who had been accustomed to 
communicate with her by her own signs, and the principal of 
the Deaf and Dumb Institute at Edinburgh, who was also 
sworn as interpreter, and directed to point out any part of the 
interpretation by the police constable with regard to which he 
entertained doubt. Procurator-Fiscal v Izyatt, 62, 175. 

Expenses — Witness fee — Law agent* s liability, — A law agent for the 
defence in a criminal trial is personally liable for payment of 
witnesses whom he has cited. Bv/ms and O'Neil v -5, 62, 
424. 

Expenses — Witness fee — Liability of agent for accused. — Held that 
an agent is not responsible for witnesses' fees in criminal 
oases; opinion that such fees are not payable ex lege. Mathison 
V Philip, 6, 180. 

Evidence — Imbecile witness. — Circumstances in which the evidence 
of an imbecile girl was rejected in a charge under the^Criminal 
Law Amendment Act, 1885, sec. 5. Procurator-Fiscal v Wilson, 
62, 172. 

Indictment — Relevancy. — Circumstances in which held that an 
indictment must set forth facts relevant and sufficient to 
constitute an indictable offence. Shephetd v Lord Advocate, 
4, 140. 

Summary complaint — Mode of setting forth the charge. — Held that 
Schedule A, referred to in clause 71 of the Criminal Procedure 
Act of 1887, did not authorise the substitution of a 'form of 
complaint founded on the schedule for the usual complaint 
under the Summary Procedure Acts of a contravention of the 
Public Houses Amendment Act of 1862, but only altered the 
mode of setting forth the charge. Complaint against Joseph 
Richard, 4, 55. 

11. Particular Crimes. 

Assault — Proof — Circumstances inferring another crim^. — In the 
trial of a charge of assault at common law it was alleged that 
the panels committed the assault in a plantation of which it 
appeared that the person assaulted had charge. The Crown 
proposed to prove that the purpose which the panels had in 
going to the plantation was to take rabbits. On the authority 
of Monson, 1 Adam 114, objection was taken to this line of 
proof as incompetent, in respect that poaching was an offence 
and should have been libelled in the indictment if evidence 
was to be led in support of it. Objection repelled; and observed 
that nothing was more relevant to the case than the circum- 
stances under which the assault was committed. H.M. 
Advocate v Strachan, 10, 332. 

Breach of liquor license — Hotel — Treating 6y bona fide traveller. — 
Held that a bona fide traveller is not entitled on a Sunday in 
a hotel to treat to excisable liquors persons who are neither 
bona fide travellers nor lodgers. George v Macrae, 6, 304. 

Forgery — Bail — Obligatory writing. — Held that a forged letter 
containing instructions to sell warrants for 15,000 tons iron 
was an obligatory writing, and that the person uttering it was 
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not entitled to be liberated on bail without the consent of the 
Lord Advocate, obtained under the Crown Ofl&ce regulations of 
1854. George Robertson, petitioner, 4, 23. 

Furtiun grave — Bail. — Held that all crimes, other than those to 
which the capital sentence is reserved by the 56th section of 
the Criminal Procedure Act, 1887, are bailable. A B, petitioner, 
4, 21. 

Rape — Bail, — Held that rape is not made bailable by the 56th 
section of the Criminal Procedure Act, 1887. CHara, 
petitioner, 4, HI. 

Theft — Vindication of piano fravdulently pledged, — The owner of a 
piano which had been lent out on hire and forthwith pledged 
by the hirer to auctioneers for an advance of money held 
entitled to vindicate possession of it from the auctioneers on 
the ground that the action of the hirer was theft, and that 
although the hirer had pleaded guilty and been sentenced in a 
criminal Court for breach of trust. Muir, Wood, <lt Company 
V Moore dh Kidd, Gl, 444. 

Theft — Vindication of stolen goods — Resale by purchaser from thief, — 
The owner of a horse and two ponies having told his servant 
to take them to a certain fair and sell them for £80, the latter, 
instead of doing so, took them to the defender's premises and 
sold them to him for £40. The defender sold the horse before 
he was made aware of the fraud, and the ponies were thereafter 
sold under order of the Court. Held that, as in the above 
circumstances the servant was guilty of theft, his master was 
entitled to the price of the ponies as a surrogatum for the 
ponies, but that he had no remedy against the defender as 
regards the horse. Young v Cunningham, 7, 200. 

Wild birds^ protection — Prosecutor — Common inform^er, — A com- 
plaint under the Wild Birds' Protection Act, 1880, may be 
sued by a common informer, who needs not set forth an 
interest. Todd v Hay, G2, 583. 

Crofter. See Landlord and Tbnant. 

Cruelty. See Husband and Wipe. 

Culpa. See Carrier; NAUTiE, caupones; Reparation. 

Curator. See Expenses, Parent and Child. 

Custody of Children. See Bastard, Parent and Child. 

Custom. See Agency, Contract, Sale, Ship. 

Customs. See Market. 
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Damages. See Reparation; also Contract, Harbour, Road, Ship, 
and the Nominate Contracts. 

Damnum Fatale. See Reparation. 

Day Trespass. See Crime, Game. 

Debitum Fundi. See Poinding the Ground, Right in Security, 
Superior and Vassal. 

Debtors Act, 1880. See Bankruptcy, Imprisonment. 

Debts, Privileged. See Bankruptcy. 

Debts Recovery Act. See also Expenses, Process, Sale. 

I. Competeney, pagre 82 

II. Procedupo, - „ 84 

^ III. Expenses, - „ 84 

I. Competency. 

Accounting. — An action by the proprietors of a property against a 
person holding himself out as factor for rents alleged to be 
improperly retained by him or excessive commission held to 
be competent in the Debts Recovery Court. Parker v Wihon, 
9, 349. 

Arrears of aliment. — Held that an action for repayment of aliment 
for a pauper lunatic is competent in the Debts Recovery Court 
as being an ordinary action for debt. Air lie Inspector of Poor 
V Coynes, 2, 127. 

Arrears of feu-duties. — Held (rev. Sheriff-Substitute) that an action 
for recovery of arrears of feu-duties is incompetent in the Debts 
Recovery Court. Mackintosh v Dewar, 8, 275. 

Balance on account current between law agent and client. — Held that 
an action to recover payment of a balance due by a client to a 
law agent under a cash account is incompetent in the Debts 
Recovery Court, even though the balance sued for is entirely 
covered by a business account. McGregor tSs Cochrane v 
M' Donald, 1, 229. 

Cautionary obligation. — Held (rev. Sheriff-Substitute) that an action 
founded on a cautionary obligation for a merchant's account 
is competent in the Debts Recovery Court. Observations on 
the summary procedure of the Court. Raimes <fc Company v 
M'Laren, 3, 410. 
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Claim for wintering sheqp, — Held that a claim by a farmer for the 
agreed rent for the wintering of sheep on his farm could be 
sued on in the Debts Recovery Court. Macdonald v Tod, 7, 
153. 

Computation of value — Restriction, — An account amounting to 
£99, less a payment of £33 5s. made by the defenders on 
behalf of the pursuers, being restricted to £50, and claim for 
the balance being abandoned, an action under the Debts 
Recovery Act for the restricted amount held competent. 
Larbert Silica iSs Fireclay Company v Ada/ms, 4, 141. 

Counter claim of damages — Remit to ordinary roll, — Held that a 
counter claim of damages, consisting of a payment exacted 
from the defenders for demurrage, could not be pleaded in the 
Debts Recovery Court, and a motion by them to remit the 
case to the ordinary roll refused in the circumstances. Great 
North of Scotland Railtoay Company v CtUter Mills Paper 
Company, Limited, 7, 300. 

Decree conform in favour of executor, — Held that a supplementary 
summons brought in the Debts Recovery Court by executors, 
founding upon a decree obtained by their deceased author, was 
competent, and plea of res judicata repelled, Henderson v 
Rattray, 7, 271. 

Factofi^s account, — An action by a factor against a landlord for sums 
disbursed by the factor held to be competent in the Debts 
Recovery Court. M^Fee v Barr, 9, 349. 

Furthc(yniing, — Held that the competency of an action of furth- 
coming in the Debts Recovery Court is determined by the 
nature of the debt due by the arrestee against whom decree is 
sought, and not by the nature of the debt due by the common 
debtor. Clydesdale Banking Company v McNeill, 8,11. 

Furthc(yraing. — The arrestees under an arrestment on a Debts 
Recovery decree stated, in a Debts Recovery furthcoming, 
that the sum in their hands was over £50 and not of a kind 
contemplated by the Act, and pleaded that the action was 
incompetent, — plea repelled, Mackay v Scottish Union iSs 
National Insurance Company, 1, 120. 

Hotel hill claim^ed as damages. — Opinion that a hotel bill claimed 
against a party who removed the guest's goods could not be 
sued for under the Debts Recovery Act. Smith v Chisholm, 
9, 44. 

Jurisdiction — Place of business, — Held that the provisions of the 
46th section of the Sheriff Courts Act, 1876, do not apply to 
actions in the Debts Recovery Court so as to give jurisdiction 
over defenders on account of their having a place of business 
in the county. Irving v Caledonian Railway Company, 8, 60. 

Professional accotmt claimed ■ as damages, — In an action concluding 
for remuneration for professional services, h^ld that the liability, 
if any, arose from fault and not from employment, and that 
therefore the action was truly one of damages and incompetent 
in the Debts Recovery Court. A ds B y Michel dc Company, 
6, 240. 
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II. Procedure. 

Amendment — Error in defender's name, — Held that the Sheriff had 
a right at common law to amend the defender's name by 
deleting "& Co.," erroneously inserted in the summons. 
Walton (& Company v Fvllerton & Company^ 10, 147. 

Restriction of claim, — Where a claim was restricted to £50 so as to 
permit an action to be brought in the Debts Recovery Court, 
and the pursuer succeeded in part of his case, held that the 
portion in which he was unsuccessful was to be deducted, not 
from the restricted amount, but from the gross amount. 
Weir V M'Dougally 8, 182. 

Sist — Implement — Whether arrestment bars reponing, — Held that 
arrestment is not such implement of a decree as to bar 
reponing. Paul v Macrae, 3, 338. 

When procedure inappropriate, — Observed that the procedure of the 
Debts Recovery Court is not appropriate to complex cases in 
which the facts are unknown or disputed. Tumbtdl ds Kay v 
Chisholm dc Company, 8, 379. 

III. Expenses. 

Diligence fee. — Circumstances in which held that the pursuer was 
not entitled to a fee under the heading "execution of diligence" 
in the Debts Recovery Act of 1867, no diligence having taken 
place. Bremner v Great Western Property Company, 9, 110. 

Failure to lodge note of evidence — Shorthand vrriter^s fees, — The 
pursuers of an action in the Debts Recovery Court having 
asked for a note of the evidence to be taken in shorthand, and 
the defender having appealed on the question of expenses, and 
the pursuers having refused to pay the shorthand writer's 
expenses, as directed by the statute and by the Court, so that 
on appeal no note of evidence was produced, the pursuers were 
held confessed on the matter of liability for the defender's 
expenses. West <& Son v Chambers dh Company, 8, 209. 

Liability of law agent for expenses of shorthand notes. — Held that 
the agent of a party to a Debts Recovery cause was not liable 
for the expenses of taking shorthand notes, unless he moved 
for a record of the evidence in shorthand. Hoodie v Adair, 
10, 233. 

Modification in Ordinary Court, — A claim which could competently 
and should have been brought in the Debts Recovery Court 
having been brought in the Ordinary Court, held that only the 
expenses allowed by the Debts Recovery Act should be given. 
Brown v Robertson, 1, 135. 

Modification in Ordinary Court, — If an action be brought in the 
Ordinary Court which could competently be brought in the 
Debts Recovery Court, the pursuer, if successful, ought, in 
terms of the 36th section of the Small Debt Act, 1837, incor- 
porated in the Debts Recovery Act, 1867, to be allowed only 
the expenses permitted by the latter Act, unless there be 
specialties in the case. Thomson v Duncan, 61, 201. 
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Declarator. See Sheriff. 

Decree. See Process, Reparation, Small Debt Act. 

Defamation. See Slander. 

Del Credere Agency. See Aoenot. 

Delegration. See Discharge. 

Delivery. See also Bill of Exchange, Retention, Sale. 

Delivery of deed — Small Debt Court. — It is competent to sue in 
the Small Debt Court for the delivery of a deed or writing 
involving a value not exceeding £12. Baird v Refuge 
Assurance Company, 6, 187. 

Demurrage. See Carrier, Ship. 

Deposit. See also Contract, Evidence, Pledge, Wager. 

Liability of depositary for damage — Onus. — A depositor has a claim 
against the depositary only if he can prove that the damage 
was done while the articles were in his hands, and the onus 
of such proof lies upon him. Swansons v Dowell, 4, 278. 

Whether quinquennial limitation affects it, — Held that the quin- 
quennial limitation introduced by the Act 1669, cap. 9, does not 
apply to the contract of deposit. Brown v Gardiner, 6, H7. 

Deposit Receipt. See Donation, Reparation. 

Dilig^ence. See Aliment, Arrestment, Bankruptcy, Charge, Inhi- 
bition, Imprisonment, Lease, Mbditatio Fug^, Poinding, 
Poinding the Ground. 

Diligence for Recovery of Documents. See Process. 

Dischargee. See also Bankruptcy, Hiring, Lease, Reparation, Right 
IN Security. 

Acquiescence and abandonment — Unformed lane. — Circumstances in 
which the non-formation of a lane provided for in the titles of 
several properties, and not opened up for more than forty 
years, held not to infer acquiescence and ahandonment of the 
right to have it formed. Mitchell v Brown, 6, 9. 

Condictio indebiti — Error in paying. — Held that a person who, 
under threat of an action against him, pays a disputed claim 
is not entitled afterwards to demand repayment of an alleged 
overcharge where the payment has not been made by him 
through mistake or ignorance of the facts or the law applicable 
thereto. Eeid v Stewart, 6, 296. 

Delegation — Acceptance of debtor by entries in creditor^ books and 
invoicing. — Goods were ordered by the representative of 
A & Sons from B, and were invoiced and sent to A <fe Sons and 
entered against A & Sons in B's books. A & Sons wrote that 
the goods were for C, a partner of A & Sons, as an individual. 
B then substituted C's name in the books, and invoiced the 
goods again to C, and sent the account to him. Held, in an 
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action by B against A & Sons, that any claim against them had 
been lost by the acceptance of C as the debtor. Gamkirk Fire- 
clay Company y Dougal dc SonSy 8, 274. 

Implied discharge — Expenses — Reservation. — Opinion that the 
discharge of a debt without reservation of expenses implies a 
discharge of the expenses. A<£ By Mickel d: Company^ 6, 240. 

Implied discharge — Reservation of expenses at settlement — Held that 
expenses are not recoverable when not reserved from the settle- 
ment of a debt. Smith v Walker, 1, 17. 

Impetration — Compromise of claim for personal injury, — Circum- 
stances in which a discharge of all claims in respect of an 
accident was held not to exclude an auction of damages for that 
accident. Lolly v Glasgow Iron Company , 4, 67. 

Impetration — Ontis of proof — Personal injury, — Held that, where 
a party has given a formal discharge of all claims arising 
through an accident, the omis of proving that the discharge 
was given under essential error rests with the pursuer; cir- 
cumstances in which onus not discharged. Park v Dove, 6, 19. 

Mora — Advance of parochial relief — An inspector of poor claimed, 
ten years after a man's death, and sued for, eighteen years 
after it, repayment of advances of relief granted to his imbecile 
daughter before his death. Held that m^ora barred his claim 
against the executor. Glasgow Barony Parish Inspector of 
Poor V Rennie, 2, 160. 

Payment — Acceptance of sum tendered as payment. — Question, 
whether a debtor can attach a valid condition to the payment 
of a sum less than that which the creditor is claiming as the 
full amount of his account. Martin v Somerville, 6, 137. 

Payment — Appropriation. — Held that, by a course of dealing, 
parties to a series of renewed bills had appropriated a payment 
by the debtor against their bill account, and that the creditor 
was not entitled to impute it to their general account. 
Hay <lc Kyd v Powrie, 2, 42. 

Payment — Appropriation of indefinite payments — Principal and 
interest — Interest not payable periodically. — Where a debtor 
owed sums both of principal and interest, held {rev. Sheriflf- 
Substitute) that a general payment made by him should in 
the first place be appropriated to the sum due for interest, and 
that this rule is not limited to the case of interest payable at 
fixed terms. The pursuers consigned goods to Australia 
through R, who made advances on the goods, for which they 
were hypothecated to R. The consignees rendered account 
sales, partial or total, and made remittances at irregular 
intervals as the goods were sold. Held that R was entitled 
to apply such payments in the first place towards extinguishing 
the interest accrued at the due date of remittances on the 
advances relating to the goods so sold. Robarts dh Company v 
Ferguson dc Company, 7, 81. 

Payment — Conditional payment — Cashing of cheque. — ^A debtor sent 
to a creditor a cheque for a composition, and the creditor cashed 
the cheque but declined to accept the composition. On objec- 
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tion to the retention of the money unless as payment of a 
composition, the creditor returned the money. Held that the 
mere cashing of the cheque did not discharge the debt. Newton 
<Ss Son V Bough <& Wilson, 3, 449. 

Payment — Conditional payment — Cashing of cheqtie and retention 
of pioney. — Held that, where a debtor sent one of his creditors 
a cheque "in settlement" of his account, and the creditor 
acknowledged receipt of the cheque as "on account," and 
cashed the cheque and kept the money, the creditor was not 
precluded from suing for the balance of his debt. Priestley <Ss 
Son V Arthur <& Company, 3, 450. 

Payment — Conditional payment — Cheque sent as compromise, — 
Where a debtor sent a cheque as payment in full of an 
account by way of a compromise and without admitting that 
even the amount of the cheque was due, and the creditor 
retained the cheque and sued for an additional sum, held that 
the creditor must first return the cheque, or the contents of it 
if it had been cashed, and action dismissed. Coatbridge British 
Woi'kman Public-House Company v Lanarkshire Commissioners 
of Supply, 4, 176. 

Payment — Consignation in Court. — Held that consignation of money 
in Court, whether voluntary or under order, is a conditional 
payment, the condition being the success of the other party. 
Littlejohn v Reynolds <Ss Company, 6, 321. 

Payment — Remittance by post — Lost remittance. — Where the ordi- 
nary mode of paying accounts was by remitting through the 
post, circumstances in which an account held paid- by a 
remittance duly posted, although the remittance did not reach 
the creditor. Thorey v Wylie <ic Lockhead, 6, 201. 

Dishonour. See Bill of Exchange, Contract. 

Diyision and Sale. See Ship. 

Dock. See Harbour, Rbparation. 
Dogr* ^^^ Carrier, Reparation. 
Domieile. See Company, Process,|Sheriff. 

Donation. See also Succession. 

Inter virum et uxorem or mortis causa — Implied revocation by 
settlement. — Where a sum was placed in a savings bank by 
deceased in name of his wife, but operated on solely by 
himself, held that the evidence of the wife and certain of the 
children had established donation, and that the terms of a 
general trust disposition giving a liferent of the whole of the 
deceased's estate to his widow did not by implication revoke 
the donation to her. Roger v Roger's Executor, 6, 305. 

Mortis causa — Deposit receipt transferred by donee at donor's desire 
frtym donor^s name to their joint 'names — Present apprehension 
of death. — ^A deposit receipt was, at the depositor's desire, 
changed from her own name to the joint names of herself and 
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her nephew A, who had previously held the deposit receipt 
and been in use to uplift the interest for her. On getting the 
new deposit receipt and being told that A would now get the 
money on her death, she said it was all right, and handed the 
receipt to him. She had frequently said that she meant him 
to get all that she had at her death. The transference of the 
deposit receipt took place about twenty months before the 
donor's death, and the illness from which she died lasted only 
three days. In an action against A by the deceased's executor, 
held that a donatio mortis causa by the deceased to A had been 
effectually made, although not in contemplation of immediate 
death, and although death did not occur from any specific 
peril apprehended by the donor when she made the donation. 
(Lord Young's obiter dicta in M^Nicol v M^Dottgall, 17 R. 27, 
rejected,) Morrison v Forbes, 6, 158. 

Mortis causa — Husband and wife. — ^A deposit in a savings bank in 
the names of a husband and wife, " to be acted upon by either 
" party," and a deposit receipt in another bank **to be drawn 
" by them, or either, or survivor," held to be donations mortis 
causa by the husband to the wife. Walker v Wilson, 1, 134. 

Mortis causa — Term^ of deposit receipt — Contemplation of death, — A 
fisherman banked his whole savings on deposit in his own 
name and that of his wife, and payable to either or the 
survivor. When thirty years of age, and in robust health, he 
was killed by an accident. He died intestate and childless, 
and his widow claimed the money in bank on the ground that 
he had given it to her intuitu mortis. Circumstances in which 
it was held that two of the essentials to a donation m/ortis causa, 
namely (1) that the gift be de prcesenti; and (2) that it be 
maxie intuitu mortis, were absent. Murray v Murray, 4, 250. 

Proof — Held that a donation inter vivos of corporeal moveables can 
be proved jorow^ dejure. Brown v Gardiner, 6, 147. 

Proof of donation, — Held that an allegation of donation may be 
proved by parole. Malcolm v Campbell, 6, 107. 

Drainage. See Interdict, Public Health. 
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Ediet *'Naut8B, caupones." 5'ee Naut^, caupones. 

Education. See School, TitLb to Sub, Univbrsity. 

Ejection. See Lease; aho Master and Servant, Process, Right in 
Security, School. 

Election. See also School, Sheriff. 

Ballot — School board, — Held (1) that a dispute as to the validity 
of a ballot paper rejected by the returning officer fell to be 
determined summarily ; and (2) that a ballot paper in which, 
in addition to the number of marks which the voter was 
entitled to make, he had inserted four crosses within the space 
intended for a candidate's name, but afterwards deleted them, 
was rightly rejected by the returning officer, as tending to 
identification of the voter. William Toddy petitioner, 4, 237. 

Cancellation of withdrawal of nomination — School board — Expenses, 
— A candidate duly nominated for election as a member of a 
school board intimated the withdrawal of his nomination. 
Before expiry of the time allowed for the withdrawal of nomi- 
nations he requested the returning officer to cancel his with- 
drawal. The returning officer declined to do so, and declared 
the remaining candidates, who had not withdrawn, to be 
elected. In a summary application by the candidate against 
the returning officer, held that the candidate was entitled to 
cancel his withdrawal of candidature up to the time allowed 
for such withdrawal. Expenses awarded against the returning 
officer. Scott v Roddick, 4, 239. 

Gratuitous agency — Agency of political associations — Bill-posting 
account — Town council, — In a petition to the Sheriff against 
the return of a town councillor, held (1) that a law agent may 
agree to give his services to a candidate gratuitously ; (2) that 
a printer's and billposter's account, although charged at a low 
rate, was not so charged as to be an infringement of the 
Corrupt Practices Act of 1890 ; and (3) that in the circum- 
stances the actings of certain supporters of the candidate were 
not such as to involve him in responsibility for expenses they 
had incurred, and that therefore it had not been proved that 
he had knowingly acted in contravention of the statute. 
M'Laren v Fife, 8, 103. 

Irregular nomination paper — Publication of nomination — School 
board. — Held that a returning officer, having accepted a 
nomination and published it, was not entitled on the day of 
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the poll to declare it invalid, aud that his having done so in 
the circumstances invalidated the whole election. Davidson 

V Forbes, 6, 45. 

Petition to unseat — Member not called — School board. — In a petition 
to unseat a member of a school board as not duly elected, and 
to declare a petitioner elected instead, the board and returning 
officer were called, but not the member to be unseated : peti- 
tion dismissed as incompetent both at common law and under 
section 31 (2) of the Election Corrupt and Illegal Practices 
Act, 189&. Bayne v Callander School Board, 10, 228. 

Tim£ous withdrawal from election petition — School board — Objection 
to school teacher. — A petition was presented to the- Sheriff 
under the Education Act of 1872, seeking to have the respon- 
dent found ineligible for the school board by virtue of section 
12, as a teacher in a public or state-aided school. He con- 
ducted classes in an institute managed by a local trust, and 
receiving grants from the Science and Art Department, but 
not from the Scotch Education Department. The petition 
was lodged on 4th May, but no deliverance was pronounced 
till 16th May. Two of the necessary number of petitioners 
withdrew, one on 9th May and the other on 19th May. Held, 
in limine, that these withdrawals were both too late, and, on 
the merits, that the respondent was not disqualified. Dempster 

V Dechan, 10, 349. 

Treating — Agency — Town council, — In a petition to the Sheriflf 
against the return of a town councillor, (1) the petitioners 
were required to state, three days before the trial, particulars of 
the persons alleged to have been the agents or the subjects 
of the corrupt or illegal practices charged, but not of the 
places of the alleged corrupt or illegal practices ; (2) where a 
material misnomer occurred in the specification of a charge of 
illegal practice, amendment was allowed at the trial only 
on condition of payment of expenses to the other party; 
(3) held that giving meat and drink to electors does not con- 
stitute treating imless it is corruptly given; (4) held that 
agency depends on the facts of each case. Lord Blackburn's 
opinion in the North Norfolk- case followed. (5) Agency 
distinguished from active support. (6) Circumstances in which 
neither agency nor treating held proved. Bewick v Boswell, 
8, 96. 

Employers Liability Aet. See Reparation. 

Engineer. See Contract. 

Entail. See also Procbss. 

Charge for improvements — Objections. — In a petition to charge with 
improvement expenditure, held competent for an objecting 
heir to lodge defences in terms of the Sheriff Court Act, 1876. 
Pringle, petitioner, 6, 408. 

Improvement expenditure — New mill-race — New roofs. — Held that a 
mill race, whether forming a new water course or erected in 
substitution for a previous insufficient one, formed a permanent 



DIGEST OF CASES. 91 

Entail — contintied. 

improvemeDt within the meaning of the Entail Amendment 
Act, 1875, as did also such re-slating of outhouses as included 
entire renewal of the woodwork of the roofs. Stewart v Stewart, 
8, 150. 

Improvement -expenditure — Tear and wear — Rhones — Fruit bushes — 
Saw-mill. — In calculating improvement expenditure, held (1) 
that a reduction must be made for tear and wear ; (2) that new 
rhonea to replace old ones were not chargeable ; (3) that plant- 
ing fruit bushes was not "planting'' in terms of the Acts; (4) 
that a new steam saw-mill was not chargeable, the estate being 
already provided with a water-mill sufficient for estate 
purposes. Pringle, petitioner, 6, 408. 

Error. See Bill op Exchangb, Contract, Lease, Repetition. 

Evidence. See also Crime, Donation, Game, Loan, Prescription. 

Competency of witness under sentence of fugitation. — A person under 
sentence of fugitation may be adduced as a witness in a 
question between third parties. Whitton v Stewart, Gl, 429. 

Diary of deceased person, — Facts beyond the memory of living men, 
particularly an agreement to excamb, held instructed by regular 
business journal of a contemporary. JDuke of Hamilton v 
Smith, 9, 336. 

Donation, — Held that an allegation of donation may be proved by 
parole. Malcolm v Campbell, 6, 107. 

Innominate contract, — Held that proof of an innominate contract of 
an unusual character must be by writ or oath. Crawford v 
Colder, 7, 129. 

Loan — Restriction of claim to £100 Scots. — Held that parole proof 
of the loan of £10 was not rendered competent by restricting 
the amount for which decree was craved to £S 6s. 8d. Whyte 
V Smith, 2, 257. 

Loan by wife to husband — Transa^ction inter rusticos. — Circumstances 
in which held that, where there was written evidence that 
money passed from a wife to her husband, her uncontradicted 
evidence after his death was sufficient to prove that the 
transaction was one of loan. Mathison v Mathison, 6, 68. 

Renunciation of lease, — Held that the terms of a verbal renunciation 
of a written lease, acquiesced in by both parties and followed 
by rei interventus, may be proved by parole. Doig v Adamson, 
2, 287. 

Trust — Deposit — Act 1696, cap, 25. — Where a sum of money was 
deposited in trust with a party who had no written title 
thereto, held that the Act 1696, cap. 25, did not apply, and 
that a proof of the trust and circumstances prout de jure was 
competent. M^Arthur^s Executor v Young, 6, 340. 

View of locus after proof led, — In an action of filiation in which two 
witnesses had deponed to having actually seen the only act of 
connection alleged by the pursuer without having seen one 
another, and the Sheriflf-Substitute had after the proof viewed 
the locus, held that such a view was improper and inadmissible. 
Hattie v Leitch, 5f 333. 
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Writ — Formal lease — Previous communings, — Held that a duly 
subscribed lease operates a discharge of all communings and 
advertisements prior to its being entered into. Grant's Trustees 
V M'Gregor, 7, 215. 

Writ — Partial reduction of bargain to writing — Exclusion of 
parole, — Certain terms of an agreement which were appropriate 
to writing having been embodied in an unsigned memo, which 
did not contain the whole bargain, held that parole proof of 
the terms of the agreement was not excluded by the existence 
of writing. Kerr v Ferguson^ Lamont^ (jh Company ^ 3, 141. 

Excambion. See Lbase. 

Executry* See also Process, Sheriff. 

Bond of caution by female, — Held that since the passing of the 
Married Women's Property Act, 1881, a woman is in a position 
to become a responsible cautioner. Petition^ Anderson^ 9, 16. 

Caution — Mother as guardian and executrix, — A mother, being 
tutrix of her pupil child, is not bound to find full caution for 
her actings as executrix of her deceased husband. A, petitioner, 
G2, 376. 

Competition — Decemiture under Smxdl Intestate Estates Acts while 
prior application pending. — Where a party applied to be 
appointed executor to his deceased brother, and pending this 
application the Sheriflf-Clerk granted confirmation to the widow 
of the deceased under the Small Intestate Estates Acts, held 
that it was incompetent to grant a second decemiture or con- 
firmation until the confirmation already issued had been reduced 
in the Supreme Coiuii. Todd v Todd, 2, 83. 

Competition — Father and relict — Person^ bar, — The father of a 
man who died intestate and without issue, but who was 
survived by a widow, allowed the widow to be decerned 
executrix-dative and to intromit with the executry estate. 
Thereafter, but before confirmation, he presented a petition 
for recall of the decemiture and for his own appointment. 
Held that he was entitled to the office in preference to the 
widow. Murray v Murray, 4, 129. 

Competition — Relict and next-ofhin, — A man having died intestate 
and without issue, survived by his widow and brothers and 
sisters, in a competition between the widow and one of the 
surviving brothers for the office of executor-dative, held that 
the brother was preferable to the widow. Scott v Scott, 8, 301. 

Confirmation — Recall, — Held that the Sheriff qua Commissary can 
recall a confirmation, and that a reduction is not necessary. 
Martin's Executors, 6, 361. 

Confirmation — Reduction. — Held that a Sheriff is not entitled to 
entertain pleas involving reduction of a confirmation, which is 
a decree as distinguished from a deed or writing. Watson v 
WaUcm, 7, 342. 

Form of petition, — Held that a petition for the appointment of an 
executor must be framed in accordance with the forms provided 
by the Sheriff Courts Act of 1876. Johnston, petitioner, 1, 314. 
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Intestacy — Executor ad non executa. — The appointment of an 
executor ad non executa is incompetent in cases of intestacy. 
Loudon, petitioner, Gl, 549. 

Liability to account within six months from date of decease, — Held 
that an executrix nominate was not liable to an action for an 
accounting raised within six months after the death. Brown 
V Black, 10, 142. 

Exhibition. See Dbliybrt, Proobss, Sucobssion. 

Expenses. See also AoBNGT, Banebuptgt, Debts Recovery Act, 
Inhibition, Master and Servant, Mbditatio Fug^, Process, 
Public Health, Ship. 

I Questions of Liability, page 93 

n. Questions of Amount, » 96 

I. Questions of Liability. 

Action for overcharged fee for professional services, — Held that, 
where a professional man made an excessive charge, which after 
remit was cut down, though not to the sum tendered by the 
defenders, the defenders were not liable in expenses. Moore v 
Banknock Coal Company, 9, 70. 

Application to imprison. — Held incompetent in an application for 
warrant to imprison a debtor under the Civil Imprisonment 
Act, 1882, to award the expenses of the application against 
the debtor. Strain v Strain, 4, 125. 

Arrestm>ent to found jurisdiction, — Held that the expenses of arrest- 
ment to foimd jurisdiction are proper expenses of process. 
Smith d: Son v Ovmers of " Crystal Spring^^ 7, 67. - 

Cessio — Debt paid, — Circumstances in which it was held that, not- 
withstanding the debt had been paid and no trustee had been 
appointed, the creditors petitioners in a cessio were entitled to 
their expenses. M^Dougall <lc Company v M^Cheyne <lc Company, 
6, 32. 

Circumstances in which a defender who was successful in an action 
for repayment of lent money was found not entitled to expenses. 
Kellock V Duncan, 9, 291. 

Circumstances in which defenders, though successful, got no 
expenses awarded by the Sheriff-Substitute, and only a small 
sum of expenses awarded by the Sheriff, including their 
expenses in the appeal. Wallace v Hamiltons, 9, 130. 

Co-defenders — Separate ground of liability — Damages were sought 
from a farmer and a company on the ground of insufficient 
fencing of a dangerous place, and from a contractor on the 
ground of his having negligently left a breach in the fence. 
The contractor alone having been found liable in damages, 
held that the farmer and the company were entitled to expenses 
against the pursuer, but that he was not entitled to recover 
them from the contractor. Marshall v Ma^on and Others, 
2, 153. 

Collision of ships by inevitable accident, — Where the owners of a 
ship sued the owners of another ship for damages caused by 
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a collision, which, it appeared, was an inevitable accident, held 
that the defenders, being assoilzied, were entitled to expenses 
— the English Admiralty rule that each ship should bear its 
own costs not having been adopted in Scotland. Cafiero v 
Stephen d& Sons, 9, 193. 

Counter awards of expenses — Agent-dishurser, — An action for repay- 
ment of loans of money was met by a counter claim. The 
defender was successful and found entitled to the expenses of 
his defence, but was unsuccessful in the counter claim and 
found liable in the expenses of the pursuer's opposition to it. 
The defender sought decree for the difference between the 
awards of expenses. The pursuer moved for a decree for the 
smaller award in name of his agent-disburser. Held {rev. 
Sheriff-Substitute) that the defender was entitled to decree for 
the difference preferably to the claim of the pursuer's agent- 
disburser. M^Owan v Wilson^ 4, 346. 

Delimitation of burgh. — Held incompetent to give expenses to 
parties compearing in a petition praying the Sheriff under the 
Police Act to delimit a police burgh. Petition^ Burgh of 
Buckhavenf 7, 141. 

Extract decree for eocpenses. — Prior ext/i^act, — Held that extract of a 
decree for expenses is competent though the decree on the 
merits has been extracted already — all extracts being interim 
extracts by virtue of the Sheriff Courts Act, 1876, section 32. 
MoAikintosh v Young, 2, 196. 

Extrajudicial settlement of action vdthout reference to expenses. — ^A 
defender, after being served with an action, went to an official 
of the pursuers' company who had no knowledge of the action, 
and adjusted and settled accoimts with him without dealing 
with expenses ; held that the defender was liable in expenses. 
North British Railway Company v Miller <k Sons, 3, 203. 

Liability of curator — Curator concurring true dominus litis. — Held 
that, while not ordinarily liable for expenses, a curator con- 
curring in an action by a minor may, in the discretion of the 
Court, be found personally liable in expenses. Circumstances 
in which a curator (a father) was so held liable. Ferguson v 
Greig, 9, 290. 

Local Authority — Novel question — Public duty. — Where a local 
authority craved interdict against manure being left unloaded 
in railway trucks at a station, to have it settled whether that 
was a "nuisance" under the Public Health Act, 1867, but 
failed to show that such a nuisance existed, and the petition 
was dismissed, held that no expenses should be given against 
the complainers, because, in the discharge of public duty, they 
were justified in obtaining a decision on a novel question, in 
the absence of effort on the part of the respondents to obviate 
complaints. ' Inveresk Local Authority v North British RailuHiy 
Company, 1, 50. 

Opposition to bankrupts discharge. — In a petition for a bankrupt's 
discharge partly successful opposing creditors were allowed 
one-half expenses. Carrick, petitioner, 2, 217. 



\ 



DIGEST OF CASES. 95 

Expenses : Questions of LiSihUity— continued. 

Payment of principal — Discharge, — Opinion that the discharge 
of a debt without reservation of expenses operated as a 
discharge of the expenses also. A <k B \ Mickel ds Company , 
6, 240. 

Personal liability of executor, — Circumstances in which an executor 
was held liable personally in expenses. Johnston v Johnston^s 
Executors, 9, 275. 

Proceedings under statute silent as to costs. — Opinion that a judge 
can always in his discretion find expenses due in proceedings 
under a statute, if the statute does not prohibit him from 
doing so. North British Railway Company v Dunfermline 
Local Authority, 3, 178. 

Public health — Drainage district, — Qtiestion whether the Sheriff 
has power to award expenses in an opposition to a resolution 
to form a drainage district under the Police or Public Health 
statutes. Mackay v Mary hill Police Commissioners, 5, 281. 

Reservation of e.xpenses at payment. — Held that when a creditor, 
after offer of a sum, raised action, and then accepted about 
that sum, without reserving expenses, the debtor was entitled 
to expenses. Smith v Walker, 1,42. 

Tender — Decree for less. — Circumstances in which held, where a 
shipowner was found liable for damages caused by his vessel, 
and where he* had made a tender in his defences, that he was 
not liable for the expenses of process when the amount of 
damages found due was less than the amount of the tender. 
Greenwood v Buchanan, 5, 125. 

Unsuccessful pursuer not found liable in expenses. — Circumstances in 
which a pursuer, though unsuccessful, was not found liable in 
expenses by the Sheriff-Substitute, and was found entitled to 
modified expenses by the Sheriff. MacRaild v Tannock, 8, 131. 

Witnesses^ fees — Criminal trial — Crovm agent. — Witnesses in 
criminal caseS in the Court of Justiciary have no claim 
against the Crown Agent for time or expenses in attending the 
Court. Observations as to the practice in regard to the pay- 
ment of such witnesses. Mackie v Murray, Gl, 436. 

Witness fee of doctor — Liability of Procurator-fiscal in criminal 
case — Exchequer. — The executors of a medical man sued a 
Procurator-Fiscal for fees in respect of the medical man's 
attendance for precognition and examination in a criminal case 
on the citation of the Procurator-Fiscal. The defender pleaded 
(1) that he had no funds, and (2) that the medical man must 
be held to have waived his claim by delaying to render his 
account in time for the appropriate quarterly accounts rendered 
by the Procurator-Fiscal to Exchequer. Held (1) that the 
defence of "no funds" was unsound, in respect that a 
Procurator-Fiscal can always recover, through the Sheriff, 
from the county or from Exchequer, funds expended in the 
public service ; (2) that this was an ordinary case of employ- 
ment of a medical man as a skilled witness, and that the 
Procurator-Fiscal as employer was liable for the fees ; (3) that 
the Exchequer rules could not affect the validity of the claim, 
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being simply office regulations determining the conditions 
under which counties can recover part of their criminal 
expenditure from Exchequer. A B \ Procurator- fiscal of 
Zetland, 9, 162. 

II. Questions of Amount. 

Action far damages — Small award — Injury not ascertained at date 
of action, — ^£12 of damages having been awarded to a boy as 
compensation for having been bitten by a dog, held that the 
expenses of an Ordinary Court action should be awarded, 
seeing that, when the action was raised, it was not possible to 
estimate the extent of injury that might ensue. Hassen v 
M'Lintocksy 8, 270. 

Action for lawyer^ s current account — Debts Recovery Act. — ^Where 
lawyers sued in the Ordinary Court for a balance due them, 
under £50, on account current between them and their client, 
and the client paid the balance and tendered expenses as in 
the Debts Recovery Court, held that the action would have 
been incompetent in the latter Court, and expenses as in the 
Ordinary Court allowed, McGregor <k Cochrane v McDonald, 
1 , 229. 

Alimentary action — Parent and child, — Opinion, that an action by 
a parent against children for aliment ought, in ordinary 
circumstances, to be brought in the "Small Debt Court ; and 
where this had not been done, only Small Debt expenses were 
allowed. Palmier v Palmer and Others, 2, 55. 

Amendment — A pursuer was allowed to amend upon condition of 
paying the expenses of the action to the defenders up to the 
date of the interlocutor allowing the amendment. At the end 
of the cause the defences were repelled, and the pursuer found 
generally entitled to expenses. The auditor was held to be in 
error in taxing off the whole of the pursuer's expenses previous 
to the amendment, and held that the pursuer was eniitled to 
his whole expenses so far as they were the proper expenses of 
an action rightly laid from the beginning. Fre^v v Steel 
Company of Scotland, G2, 428. 

Commission in London. — A Glasgow agent's expenses attending a 
commission in London allowed, an important part of the evi- 
dence having been taken there. Pontifex <k Wood v Eobertson, 
G2, 508. 

Fee for debate on an unclosed record. — Held that, when a debate takes 
place on an unclosed record and on a motion which practically 
disposes of the case, a debate fee is chargeable. Coke v Aston, 
7, 331. 

Fees of medical untnesses, — Report by the Auditor of Glasgow 
Faculty on the fees chargeable by Glasgow medical witness 
examined in Edinburgh, and decree accordingly. Morton v 
Kerr & Barrie, 1, 392. 

Fees of scientific witnesses. — Observations on the principles of taxa- 
tion to be applied to the fees of skilled and scientific witnesses 
as between party and party. Houston v Glen, 1, 139. 
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Furthcoming — Norirdisclosure of sum arrested. — In a case where the 
arrestees refused to disclose whether there were funds in their 
hands, the Sheriff-Substitute gave £3 3s. of modified expenses 
against the arrestees. The Sheriff, on appeal, recalled, and 
found neither party entitled to expenses. Yeitch v Firday db 
Wilson, 10, 13. 

Modification. — A defender, successful on the merits, was found 
entitled to expenses "subject to modification" in respect of 
his having unsuccessfully impugned the pursuer's title to sue. 
The auditor, in taxing the account, applied the provisions of 
section 9 of the General Regulations in the Act of Sederunt 
of 4th December, 1878,*and struck off the items of expenses 
applicable to the question of title to sue. Thereafter the 
Court, on the pursuer's motion, made a further deduction, 
holding that the auditor's deductions were not equivalent to 
the " modification " ordered. Garruthers v Caledonian Railway 
Company, 5, 181. 

Observations on taxation of pursuer's accoimt where heavy damages 
awarded. Sinclair v Fullerton's Trustees, 10, 256, 

Plurispetitio — Credit for tenant's payment of property tax. — Held 
that, although the property tax payable by the tenant and 
recoverable from the landlord would reduce the sum due to 
less than £12, the landlord was entitled to sue for his fuU 
rent, allowing the deduction for tax on the receipt being pro- 
duced, and was therefore entitled to expenses corresponding to 
the rent sued i(xc. Cuthhertson's Trustees v Turner, 8, 446. 

Precognition of party — Whether allowed against other party, — Held 
that under the Sheriff Court table of fees a pursuer found 
entitled to the expenses of a proof is entitled only to copying 
and not to " drawing " fees for the precognition of the pursuer 
himself. Bell v North British Railvxiy Company, 3, 77. 

Remit — Taxation of reporter's charges. — A reporter under a judicial 
remit having refused to give up his report till his charges 
were paid, the Sheriff-Substitute remitted to the auditor to fix 
the fee, and approved of the auditor's report reducing it and 
disallowing his clerk's account. Allen v Tudhope, 6, 276. 

Reparation — Small award of damages. — Circumstances in which 
Ordinary Court expenses awarded though only £12 damages 
allowed. TannaJiill v Caledonian Railway Company, 7, 70. 

Scale of taxation — Settlement of action ad factum prsestandmn. — 
Held that, wh§re an action such as an interdict is abandoned 
before proof, the Court need not or cannot fix the scale on 
which expenses are to be taxed in terms of the Act of Sederunt 
of 1878, sec. 4. Black v M'Caig, 3, 217. 

Scale of taxation under table of fees of 1861. — Question as to the 
Sheriff's power to direct expenses to be taxed "according to 
"the amount decerned for" after the taxation. G'Neil v 
Harper, Gl, 203. 

Service copies — Printing. — Held that, when printed service copies of 
a petition can be supplied at a cheaper rate than written 

H 
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copies, the cost of printed copies only will be allowed to the 
successful pursuer. Stetoart y Dundee Joint-Stock Company^ 
1,54. 

Sheriff-officev^s fees for apprehension of a debtor, — Rules for taxing 
fees for personal diligence. -4 v j8, Gl , 207. 

Sheriff-officer's fees for citation, — Held that the amount of fees 
exigible for serving summonses and citing witnesses under the 
Acts of Sederunt of 6th March, 1833, and 2nd June, 1837, is 
not affected by subsequent legislation dispensing with wit- 
nesses to such service and citation ; and that the Sheriff 
cannot alter the table of fees fixed by Act of Sederunt. 
Ritchie V Russell <& Bennett, Gl, 205. 

Shorthand writer — Tahle of fees. — The provision in sub-section 3, 
section 3, of the Sheriff Court table of fees, that in cases of 
damages where the sum decerned for does not exceed X25 the 
scale on which the pursuer's agent's account is to be taxed is 
to be regulated by the sum decerned for, does not apply to 
the account of the shorthand writer as against the parties, 
which is in this, as in other cases, to be regulated by the 
amount concluded for. Hodge db Company v Ure, 3, 120. 

Taaution — Multiplepoinding, — Held in a multiplepoinding in which 
the fund in medio was £125, and in which the successful 
claimant, who was preferred to the whole fund, obtained a 
general finding of expenses, that the expenses ought to be 
taxed on the highest scale up to the date of lodging claims, 
but on the second scale thereafter, the competing claim being 
for £66 only. StewaH v Tosh, Gl, 81. 

Test case, — Held that where a question of principle was involved in 
an action of aliment which might be disposed of in the Small 
Debt Court, it was reasonable that the action should be 
brought in the Ordinary Court so as to allow an appeal, and 
expenses given accordingly. M^Crimon v M^Crimon, 4, 118. 

Extraot. See Lbasb, Pboobss. 
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Factor. See Agenct. 
Factor's Act, 1889. See Sale. 

Factory Acts. See Bbparation. 

Fair. See Market. 

Farm Servant. See Bankruptcy, Lease, Master and Servant. 

Fee and Liferent. See Succession. 

Fence. See Property, Koad. 

Ferry. See Nautj:, caupones, &c. 

Feu. See Property, Superior and Vassal, 

Fiars Prices. 

Striking more them one fiars — Interest of ministers to have two prices 
struck, — In an application by the ministers of a county to have 
a first or highest fiars struck as distinguished from the average, 
held that they could not demand the same as a right, under 
the Act 48 George IIL cap. 138 (1808), and that it had not 
been shown that the change was " needful or convenient " for 
the general public under the Act of Sederunt of 1723. 
Application consequently refused, Dv/mhartonshire Ministers v 
Dumbartonshire Commiissioners of Supply ^ 8, 78. 

Filiation. See Bastard. 

Fire Engines. See Contract, Police, 

Fish Money. See Arrestment. 

Fishing. See also Crime, Reparation, Biver. 

Tided river — Right of public to fish, — Held {rev, Sheriflf-Substitute) 
that one of the public has no right of fishing in the river Doon 
at the part subject to the tidal influence, from its banks, 
except from the sea shore, and that the Doon is not a navigable 
river. Bowie v Marquis of Ailsa, 2, Q5. 

Use of boat for rod fishing, — Where a lease of fishing with rod and 
net was granted over waters which could not be completely 
fished without a boat, held that the right to use a boat was 
implied for rod fishing as well as net fishing. Dirom v Dirom, 
1, 159. 

Fishing Boat. See Reparation, Sale. 

Fixture. See Heritable and Moveable, Lease. 

Footway. See Police. 

Foreign. See Contract, Jurisdiction, Process. 
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Foreshore. See Sborb. 
Forum. See JuRisDicTTioN. 
Franehlse. See alto Blbcttion. 

County voter — Trant/erence of polling plaee. — Held that a county 
TOter'a polling place may still be transferred. Gille^ne, 2, ill. 
Parliamentary franckite — Retidenee near hurgh. — The residence in 
or within seven miles of a burgh required by the proviso in 
section 11 of the Beform Act of 1832 as a condition of the 
burgh occupancy franchise does not mean such residence aa is 
necessary to give a domicile or exclusive residence, but ia to be 
understood in a reasonable sense, so as to secure some personal 
connection with the bui^h beyond mere occupancy of premises 
by servants. Kidslon «& Othert v B-amt & Othert, G2, 181, 
School board election — Married woman. — Married women whose 
names appear in the valuation roll are entitled to vote at school 
board elections under the Education Act, 1872. Bamtay v 
Craig, Gl, 2U. 
Frand. See Bankruptoy, Contract, Chdroh, Hirino, Sals. 
Freight. See Ship. 
Friendly Society. See dho Agency, Procbss, Titlr to Sck. 

Conts-ibutumt — Liability of expelled member for arreare due during 
tiupetmon. — Held that the expulsion of a member from a 
friendly sooiety for non-payment of his contributions did not 
discharge him of his liability therefor, and that he was bound to 
pay the arrears of his contributions due to the date of hia 
expulsion, though suspended from benefit for many weeks 
previously, as he had it in his power to revive hia right t« benefit 
by partial payment of arrears. Dunlop v M'Ghee, 5, 98, 
Life inwratiee — Moneyg paid by tooiety to wong perton. — A, having 
insured B as a member of a friendly society with his consent, 
paid the premiums with his own moneys, and retained the 
insurance papers, on B's death drew the amount insured from 
the aociety. A creditor of B, suing A, was held entitled to recover 
the amount of his debt from A, on the ground that B was the 
person entitled under the rules to the benefits under the policy. 
Obeerved that the system of insuring relations, and even 
strangers, is atruok at by the Act 14 Geo. III. cap. 48 ; but 
that, the rules making the benefit payable t« the member and 
his, or her heir or executor, such benefit, if paid to the wrong 
person by the sooiety, may be recovered as provided by 18 & 19 
Vict. cap. 63, section 31, from the person who may have 
received it. Cruickshank v Mvmro, 02, 185. 
Pro$ecwtion — Child inturanee. — The penalty for paying money to 
the member of a society upon the death of a child under the 
age of ten years may be sued for by the registrar of births, 
etc., without the concurrence of the procurator-fiscal, in the 
case of unregistered as well as of registered aocietiee, and it is 
incurred by any ofEice-bearer infringing the rule. Scott v 
M'Intoik, Gl, 211. 

FuPtheomil^. See Arbbsthent, Expensbs, LiAsa. 
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Gable. See Property. 

Game. 

" Muir land" — Opinion as to what constitutes " muir land " in^the 
sense of the Ground Game Act, 1880. Taylor v M^Laren^ 
2, 21. 

Night poaching — Offensive weapon — Fist. — Held that the fist is not 
an " offensive weapon " within the meaning of section 2 of the 
Act 9 Geo. IV. cap. 69. Observations upon Mitchell^ 1 White 
321. H.M, Advocate v Strachan, 10, 332. 

Occupier— Grazing tenant — Held that a grazing tenant for more 
than nine months is an " occupier " under the Ground Game 
Act, 1880, and as such has the sole right to kill ground game. 
Taylor v McLaren, 2, 21. 

Poaching — Day trespass — Trespassing by use of dogs without entry 
on lands, — Two men, accompanied by two dogs, went along a 
private road and allowed the dogs to range in adjoining fields 
and a plantation. Held, as in Stoddart, 7 R. (J.C.) 11, that 
there was a contravention of the Act 2 & 3 Will. IV. cap. 68, 
and accused convicted, although not actually on the lands. 
Alexander v Eobsons, 9, 150. 

Poaching — Illegal possession of salmon — Property in fish where pro- 
secution fails. — Held that where a prosecution for illegal 
possession of salmon had failed, the Fishery officers were not 
entitled to retain the fish they had seized under warrant from 
the Sheriff obtained in virtue of section 26 of the Salmon 
Fishing Act, 1868. Souter v Bon Fishery Board, I, 358. 

Poaching — Possession of poaching implements without using them. — 
Held that the possession of poaching implements which had 
not been used in poaching was not sufficient to warrant a 
conviction under the Poaching Prevention Act. Perth 
Procurator-Fiscal v Ferguson and Others, 1, 378. 

Babbits — Day trespass — Reservation of " game " in lease, — ^An 
agricultural lease entered into subsequent to the Ground Game 
Act of 1880 reserved to the landlord, "subject to the 
provisions of the Ground Game Act, the whole game on the 
lands." Held that the word "game" must, in view of the 
reference to the Ground Game Act, be taken as including 
rabbits, and that a servant of the agricultural tenant who 
killed rabbits, with his master's verbal permission only, was 
guilty of the offence of day trespass. Question reserved as to 
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Game — continued. 

whether a tenant holding under a lease containing no 
reservation of game and granted subsequent to the Ground 
Game Act has any common law right to kill rabbits. Naime 

V Jdck^ 8, 66. 

Babbits — Landlord's liability for damage to crop — Reservation of 
covers. — A shooting tenant, having undertaken the liability of a 
landlord who had reserved the covers, held liable to the farm 
tenant for damage caused by rabbits, so far as it had increased 
since the beginning of the lease to the farm tenant. Mitchell 

V Marshall^ 8, 217. 

Rabbits — Person employed to kill them for reward, — A farmer con- 
tracted with a trainer of sporting dogs to kill ground game 
on his farm, the trainer neither to pay nor be paid, but to 
keep what he killed, giving the farmer a hare or rabbit when 
asked. Held that the trainer was a person bond fide employed 
for reward, and that the sporting tenant was not entitled to 
interdict him from killing ground game. Hope Vere v 
M'Intoshy 1, 63. 

Rabbits — Rabbit burrows — Landlord and tenant, — Held that a land- 
lord or shooting tenant, in a question with the agricultural 
tenant, is entitled to extirpate the rabbits and destroy the 
"rabbit biu"rows — the object of the Ground Game Act, 1880, 
being to preserve the crops, not the rabbits, for the farmer. 
Park V Goodwin and Others^ 2, 106. 

Rahbits — Tenant* s common law right — "Moorland and unenclosed 
"lands,** — Held that agricultural tenants who have not re- 
nounced their common law right to kill rabbits are entitled 
to exercise it in addition to their right under the Ground 
Game Act, 1880, and that the close time established by the 
Act in regard to moorland and unenclosed lands does not 
apply to such tenants. Todd v M^Diarmidsy 5, 404. 

Rabbits — TrespOfSs — Occupier of grass park for less than nine months, 
— The tenants of a farm let a grass park for less than nine 
months. The lessee of this park, in which his cattle were 
grazing, was found therein with a gun, and. stated on being 
challenged that he was " getting a rabbit for the pot." He 
was charged at the instance of the proprietor with a contra- 
vention of the Day Trespass Act. Held that he was guilty. 
Brodie v Cowie, 6, 428. 

Trespass — Evidence, — Circumstances in which it was held that the 
statutory offence against the Day Trespass Act had not been 
proved. Lord £>alhotcsie v Crawford and Jappy 4, 54. 

Trespass in pursuit — Rabbit traps, — Held that a' prosecutor was not 
entitled on a complaint under the Day Trespass Act of 1832 to 
a conviction in respect that traps for rabbits were not set in the 
manner required by section 6 of the Ground Game Act of 1880. 
Oa/mmell v Winter y 1, 355. 

Gaming. See Agency, Contract, Repetition, Wager, 

Gas Supply. See Contract, 
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General Average. See Ship. 
Giving Time. See Cautionry. 

Glebe. See Chuboh. 

Goodwill. See Law-Agbngt, Sale. 

Ground Game Aet, 1880. See Game, Lbase. 

Guarantee. See Agency, Cautionry, Sale, Stamp. 
Guardian. See Bastard, Parent and Child, Process. 
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Harbour. See also Reparation, Ship. 

Damage to vessel — Negligence of harbour Pnistees. — Held that the 
Clyde Trustees, a corporation acting under an Act of Parlia- 
ment, with power to levy rates on all vessels using their 
harbour, were liable for damage sustained, through the fault or 
want .of reasonable care of their servants, by a vessel while 
being berthed at one of their quays. New York City Steamship 
Company v Clyde Navigation Trustees, 2, 222. 

Liability of shipowners for loss of dries through vessel aground 
obstructing channelway. — In an action at the instance of com- 
missioners vested by Act of Parliament with the control of a 
navigable river and harbour therein, and right to levy dues on 
vessels and goods using the same, against the owners of a vessel 
which sank in the fairway of the river — according to the 
pursuers, through the fault of those in charge of the vessel — 
damages were claimed in respect of (1) outlay by the pursuers 
in connection with the raising of the vessel, and (2) loss of 
revenue in consequence of vessels being unable to pass up the 
river while the defenders' vessel remained aground. The Act 
gave the commissioners power to clear the channel and to exact 
a penalty and expenses from persons obstructing it. Held (rev, 
Sheriff-Substitute, and acquiesced in) that the pursuers were not 
entitled at common law, or under the statutes from which they 
derived their right, to anything for loss of revenue, and proof 
accordingly refused of that part of the claim. Coleraine 
Harbour Commissioners v Hay, 9, 184. 

Official weigher's fees — Custom of port, — Held that under the 
Harbours Act, 1847, and the Act and bye-laws of Greenock 
harbour, modified by the custom of the port, the owners of 
cargo were liable for one-half of the official weigher's fees. 
Compiano v Glebe Sugar Refining Company, 2, 360. 

Rates — Seizure and sale of goods on quay. — Where harbour trustees 
seized and sold for payment of harbour rates, under section 45 
of the Harbours Clauses Act, 1847, goodR of a curer which had 
been placed on a part of the harbour ground let to him for 
limited purposes, which did not exclude them from using it for 
harbour purposes, held that they had not acted illegally. Mair 
V Peterhead Harbour Trustees, 1, 148. 

Trustees^ duties, — Observations on the duties of burgh harbour 
trustees. Caldwell v Stranraer Police Commissioners, 1, 90, 

Hares and Rabbits, See Gamb. 
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Heir. See Suoobssion. 

Heritable or Moveable* See also Lease, Bight in SSouritt, 



s 

t SUGGBSSION. 



Crofter's claim of compenmtion for improvements, — Held that a claim 
of compensation under the Crofters' Holdings Act, 1886, sec. 
8, does not form part of the executry of a deceased crofter, and 
only emerges on renunciation or removal of the tenant in 
possession. MacUod v Macrae^ 6, 262. 

Fixtures — Bells, — Bells are in general not removeable from the 
heritage. Logan v Coupar-Angtts School Board, G2, 202. 

Fixtures — Sale — Orates — Local custom, — Held that grates are herit- 
able fixtures, and go with the property when it is sold. 
Mcpherson v Murray, 1 , 263. 

Heir and executor — Fixtures, — In a question between an heir of 
entail and the executor and general disponee of his predecessor, 
held (1) that pictures, mirrors, and tapestry, covering and being 
part of the walls and ceilings of rooms in a mansion-house, 
though removeable, were fixtures belonging to the heritage; 
(2) that a kitchen range was also heritable ; (3) that iron and 
stone vases, chains, pillars, and sashes of garden frames, &c., 
in the garden, were heritable ; (4) that garden seats, gas 
brackets, and grates in the house, and plain bookshelves in the 
library, although the skirting had been removed for their 
accommodation, were moveable. Stewart v Stewart, G2, 192. 

Heir and exectUor — LeoM — Accession. — The heir of an agricultural 
tenant is not entitled, as against his executors, to the dung on 
the farm, the second year's grass, and others (called 
"inventories") which an out-going tenant is bound to leave 
to an incoming tenant or the proprietor at a valuation, with- 
out making payment for them. Thomson^s ExectUors v 
Thomson, G2, 189. 

Lair, — Held that a lair in a proprietary cemetery is moveable 
property, being a mere right of sepulture. Service v Blues, 
7, 303. 

Tenant — Trade fixtures — Doctor's lamp and appurtenances. — Held 
that a gate and pillars erected by a medical practitioner during 
the currency of his lease were removeable by him at its close, 
although built into the ground with stone and mortar. M^Nee 
V Campbell and Others, 2, 89. 

Threshing mill — Dung, — Held {rev, Sheriff-Substitute) that a 
threshing mill and the dung made on a farm are not heritable 
in a question between the heir and executors of the tenant. 
acid's Executors v Eeid, 5, 247. 

Heritable Security. See Right in Security. 

Hiring. See also Lease, Master and Servant, Pledge, School, Ship. 

I. or Hoveablas, paere 106 

II. HlFe-Pupchase, ,,107 

ni. Of Serviees, „ 108 

.IV. Loeatio Operis, ,,109 
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HiFing — continued, 

I. Of Moveables. 

Sowing — Acquiescence in alteration of toritten agreememt; — Held in a 
question under a written agreement between a farmer and a 
bower, whereby the former was to supply twenty-four cows, of 
which he had only supplied twenty-two, (1) that the bower's 
acquiescence might be inferred from circumstances; and (2) 
that the bower's knowledge of some cows being " weeded " at 
the date of the contract barred him from claiming damages in 
respect of those so affected. Love v Millar^ 3, 91. 

Bmtdn^g contract — Insufficient bowing — Damages, — The bower, in an 
action against him for the hire or bowing rent of cows, was 
allowed damages for loss of profit on a cow which died (besides 
a reduction in the hire) and for the pursuer's failure to give 
possession of part of the pasture and to supply vetches, &c. 
Observations on the nature of a bowing contract. Logan v 
Hamilton, G2, 129. 

Horse — Injury — Assessment of damxiges, — The pursuer let a horse 
on hire to the defenders for a specified purpose for which 
he warranted the horse to be fit, at so much per day, but 
without any obligation on the defenders to take it for more 
than one day. By the end of the first day they found that it 
was not fit for their purpose, and they tried to get another 
horse. Having failed to do so, they took the same horse for 
another day. In the forenoon it showed symptoms of lameness, 
notwithstanding which the defenders made it do more work 
than on the first day. In the evening it was returned to the 
pursuer foundered. Held that the defenders were liable in 
damages for the fall in the horse's value and the expense to 
which the pursuer was put till it was fit to be used again or 
sold. Dewar v Greenock Apothecaries Aerated Water Company, 
7, 114. 

Horse — Injury — Burden of "proof — A hired horse sustained an 
injury in consequence of which it was properly destroyed. 
The owner of the horse having sued the lessee for its value, 
held that it was incumbent on the defender to prove that the 
injury was due to a cause for which he was not responsible, 
and that, having failed to do so, he was liable. M^Goll v 
Grerandy 7, 54. 

Horse — Injury — Burden of proof — Circumstances in which it was 
held by the Sheriff-Substitute that the hirer of a horse had not, 
and by the Sheriff that he had, discharged the onv^ of showing 
that an injury to the horse had occurred without fault on his 
part. Tavendale v Gray, Gl, 494. 

Horse — Injury — Onus of proof — Held that a person hiring a 
horse that is injured during the hiring must, to free himself, 
prove that no fault of his contributed to the accident. Welsh 
V Anderson, 9, 259. 

Horse — Injury — Vice. — Held that the owner of a hired horse 
guarantees its fitness for the purpose for which it is hired, and 
that a hirer was not responsible for injury, the result not of 
his mismanagement or neglect, but of vice in the animal itself. 
/Vcwcr ds Bertram v Jones, 2, 292, 
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Hiring : Of Moveables— con^tnuee^. 

Horse and mdchine — Damage — Negligence, — Held that a person 
obtaining on hire a horse and machine was not liable for 
damage done to either where there was a defect in the machine 
sufficient to cause the damage, and where the owner failed to 
prove that it was the result of fault of the lessee. Machattie 
V Borrow, 5, 243. • 

II. Hire-purchase. 

BiU tubseqvently gj'anted hy lessee for all debts to lessor — Novation, 
— Button obtained a piano from Macbeth on an agreement 
that it was to become his property upon payment of certain 
instalments, and upon failure to pay any instalment Macbeth 
could resume possession. Hutton took this piano to lodgings 
rented by him from Hutcheon, to whom he incurred an 
account for board and lodgings. He fell behind in his pay- 
ments to Macbeth, and granted to him his bill for the amount 
of the instalments overdue and to become due and of a small 
open account. Thereafter, by an arrangement between 
Hutcheon and Hutton, the former instructed the sale of the 
piano for payment of Hutton's debt to her. Macbeth then 
brought an action of interdict of the sale, under which it was 
held {\) that the contract in the bill superseded the original 
agreement, (2) that the ownership of the piano was in Hutton, 
and (3) that Hutcheon had a lien over it for her lodger's debt. 
Macbeth v Hutton^ 8, 25. 

Hire or sale, — Circumstances in which an agreement that was 
ostensibly one of hire with the option of purchase was held to 
import a contract of sale. Palmer v Barton, 6, 101. 

Loss hy fire — Sewing machine. — Where the hiree of a sewing 
machine undertook responsibility for " damage " to it by fire, 
held that this did not bind him to replace it if totally destroyed 
by fire. Singer Manufacturing Company v Harris, 4, 336. 

Pavm hy lessee — Vindication — Whether owner pays loan, — ^A sewing 
machine let on the hire-purchase system was pledged by the 
lessee to pawnbrokers. Held, that the owners were entitled 
to restitution of the machine without payment of the loan. 
Singer Manufacturing Company v HuttcyrCs Trustees, 4, 279. 

Fledge hy lessee — Vindication, — Held that, where a piano was frau- 
dulently pledged by a person who had obtained possession of 
it on a contract by which he was to pay the owner 20s. a 
month (being 10s. a month more than the ordinary hire of 
such a piano), and to become the owner of it on payment of 
twenty such instalments, the owner was not entitled to vindi- 
cate the piano in the hands of a honA fide pledgee. Adams v 
Lundie, Glj 441. 

Pledge by lessee — Vindication, — The owner of a piano which had 
been lent out on hire and forthwith pledged by the hirer to 
auctioneers for an advance of money, held entitled to vindicate 
possession of it from the auctioneers, on the ground that the 
action of the hirer was theft, and that although the hirer had 
pleaded guilty and been sentenced in a criminal Court for 
breach of trust, Muir^ Wood, dt Company v Moore <k Kidd. 
Gl, 444, 
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Hiring: EiPe-i^MPehsse— continued. 

Fledge by lessee — Vindication — Damages, — A piano was given out 
under a contract for payment of the price by monthly instal- 
ments, subject to the condition that until full payment it 
should remain on hire as the property of the sellers. The 
piano was pledged by the purchaser before full payment had 
been made. Held that, the piano having been sold under a 
suspensive condition which had not been purified, the sellers 
were entitled to vindicate possession of it ; and that the pawn- 
broker, having sold it after notice of their right, was liable to 
make good their loss. Muirhead ds Turnhvll v Farmer^ 
6,425. 

Sale by lessee — Auction sale — Vindication. — A harmonium let by 
music-sellers on the hire-purchase system was sold by the 
lessee at auction along with the rest of his furniture. Held 
(rev, Sheriff-Substitute) that the hirers were entitled to recover 
it from the purchaser, though he bought it believing the 
instrument was the property of the seller. Murdoch d; Com- 
'pany v Greig, 4, 229. 

Sale by lessee — Private sale — Vindication — Meputed ownership. — 
A piano let by music-sellers on the hire-purchase system was 
sold by private bargain by the lessee. Held that the hirers 
were entitled to recover it from the purchaser, though he 
bought it believing the instrument was the property of the 
seller. Muirhead ds Tumbull v Austins^ 4, 226. 

Sale by lessee — Vindication — Bona fide purchaser. — A harmonium 
given out on the hire-purchase system, for which only part of 
the instalments was paid, was sold by auction along with other 
furniture belonging to the party in whose possession it was. 
Held that a bond fide purchaser was not bound to deliver 
it to the original sellers. Murdoch ds Company v Greig, 
3, 284. 

III. Of Services. 

Medical man — Registration. — Under the 31st section of the Medical 
Act, 1858, a medical practitioner is entitled to recover charges 
for services only when rendered under a qualification which 
appears on the register. Thus, one registered as a surgeon 
only, cannot recover an account at law for attendance given 
as a physician, even though he possesses the latter qualifica- 
tion, if it be not registered ; and vice versa, Gibb v Jenkins^ 
Gl, 385. 

Personal inability or illness — Apportionment of fee, — A public singer 
having been disabled by an affection of the throat from singing 
part of the programme agreed upon and advertised, he was 
held entitled to recover a proportion of the stipulated fee. 
Reeves v Edinburgh Choral Union, G2, 121. 

Veterinary surgeon — Liability for professional skill. — A veterinary 
surgeon is not entitled to disregard express instructions given 
to him by his employer, and use different means, even if, in 
his own opinion, the means he uses are better adapted to the 
end in view, Arkley v Thomson, Gl, 478, 
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HiFingf — continiied, 

IV. Locatio Operis. 

Building — J^ffect of custom or usage of trade. — A custom or usage 
of trade cannot alter the specific terms of a contract. By con- 
tract a builder undertook to erect a building, it being one of 
the conditions that " the stones were to be laid on the natural 
** bed where practicable." The stones not having been so laid, 
but placed "on osiXit" held that the words "where practicable" 
did not leave it in the builder's option to lay the stones on 
their natural beds wherever he thought proper, but that he 
was bound to lay the stones as provided in the contract, so 
far as the formation or construction of the building rendered 
it practicable. Craig v Barclay, 9, 89. 

Building — Slump price — Risk of frost. — Where parties undertook 
to build a brick workshop, and " to finish the job complete " 
for a slump sum, and were not limited in time, and they 
pointed the walls at a season of the year when frosty weather 
might be apprehended, held that they took the risk of the 
pointing being affected by frost, and were liable for the 
expense of re-pointing the brick work where frost had caused 
the pointing to fall out. Lam^erton <k Company v Symington 
ds Sons, 4, 393. 

Building of ship — Specific performance. — Circumstances in which 
decree for specific implement of a contract to build a steamer 
was refused. Qtiestion, under what circumstances decree for 
specific implement will be granted. Glasgow ds Inveraray 
Steamboat Company v Hendersons, Gl, 184. 

Circumstances in which Cowrt will supervise or supersede contractor. 
— Where a contractor was bound to complete his contract 
within a certain time, and it appeared that, though he was 
now carrying on the work steadily, its timeous completion was 
not possible owing to his delay in commencing the contract, 
the Court refused, hoc statu, to put the work under supervision, 
but granted an order on him to proceed with the execution of 
the work with as much speed as was feasible in the circum- 
stances. Watson ik Son v Arrol, 1, 4. 

Excavation fc/r building — Measurement pf depth of trenches. — 
Circumstances in which held that, where a contractor had 
agreed to execute the digger work for buildings about to 
be erected, the depth of the trenches for the foundations 
fell to be measured from the bottom of the levelled area 
of the site, and not from the natural surface of the ground. 
Anderson v Sharp, Stewart, dh Company, 7, 88. 

Formation of bowling green — Measurements — Counter claim for 
completing work and loss of membership. — In a specification 
for the formation of a bowling green and tennis courts, 
the following item appeared: — "Excavations and embank- 
"ments, 1000 yards at 7d., £29 3s. 4d.," the 7d. being 
the rate filled in by the pursuer. The defenders' archi- 
tects, in their letter accepting the pursuer as contractor for 
the work, stated that the excavations, embankments, and 
drainage were subject to measurement. A dispute having 
arisen as to the amount due by the defenders to the pursuer, 
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held that the pursuer was entitled to Td. per yard for embank- 
ments as well as for excavations; also that, owing to the 
dilatory and unsatisfactory manner in which he proceeded 
with the work, the defenders justifiably took it out of his 
hands, and were entitled to debit him with the cost of rectify- 
ing defective work and completing the contract, but that 
damage in respect of alleged loss of membership consequent 
on the delay in finishing the greens was too remote to be 
allowed. Kennedy v M'Donald, 7, 84. 

Patterns — Res perit domino — Accidental fire. — Held that a founder 
who retained patterns for a month after the castings had 
been sent home, although they had been asked for, was 
liable in their value when they perished by an accidental 
fire, but that he was not liable for other patterns which he had 
barely finished using, and which were destroyed at the same 
fire, as he was not in fault, and res perit stio domino, Tumbull 
V Macfarlane Brothers, 6, 246. 

Printing of textiles — Timeous rejection — Latent defect — Measure of 
damages, — H. & Co. received certain goods to print in fancy 
colours for M. <fe Co. They knew that M. & Co. were middle- 
men, and that the goods were intended for a foreign market. 
The goods having been printed were, after examination, 
accepted by M. & Co., and H. & Co.'s account was passed. 
On arrival in Japan the goods were found to be blemished by 
runnings and markings-off to the extent of about one-third of 
the whole consignment. The whole consignment was returned 
to M. & Co. by the Japanese buyers, and after intimation to 
H. & Co. sold under Sheriflf's warrant. Held, in an action for 
damages against H. &, Co. (1) that, the defects being latent 
and not discoverable before shipment to Japan, M. & Co. were 
not barred from claiming damages; (2) that, having proved 
that the defects were due to some improper treatment in the 
process of printing, M. & Co. were entitled to recover the 
actual loss sustained by them through the consignment having 
been thrown back upon their hands, and not merely the 
difference between the price that they would have received for 
the damaged portion of the goods had it been undamaged and 
the price actually obtained for it in its damaged condition. 
Moir ds Company v Hall ds Sons, 9, 353. 

Property in potters^ tools made out of mastev^s material, — Held, 
following out the principles of hiring of labour, (1) that tools 
made by potters in their own time out of their master's 
material belonged to the workmen, the master having only a 
claim for the value of the material ; (2) that tools made by 
workmen in their master's time would be presumably their 
master's, but that, under the proved custom of the pottery 
trade, workmen leaving the employment were justified in both 
cases in taking away with them the tools they had thus made 
as their own. M^Guigan v Murray ds Company, 10, 150. 

Stamp — Security for paym^ent — Completion of work at contractor's 
expense, — Where a contractor offered to execute certain 
work at a specified price, held (1) that the agreement 
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stamp might be put on either the oflFer or acceptance 
and by either party, (2) that the contractor could not refuse 
to go on with the contract because the other party did not 
find security for payment, and (3) that on the contractor 
refusing to execute the contract, the other party was entitled 
to get the work done without obtaining the authority of the 
Court, and to claim damages. Clow v Muir, 7, 102. ' 

Warranty of sufficiency — Defective specification — Water tank, — Held 
that a contractor to construct a water tank was not bound to 
make it watertight, but only to do the work according to 
specification. Lindsay d: Son v Bervie Town, 3, 269. 

Wintering of sheep — Reparation. — Circumstances in which a farmer 
was held liable for loss of sheep which had been entrusted to 
him for the purpose of wintering, in so far as the death-rate 
among them was above what might have been expected if they 
had been well wintered and put on ground which was not 
overstocked. Observed that it was the owner's duty to have 
visited his sheep during the winter to see they were properly 
attended to. M^Diarmid v Urquhart, 7, 328. 

Horse. See Hiring, Loan, Sale. 

Horse-raclngf, See Agency, Contract. 

Hotel. See NAUTiE, cauponbs, &o.. Retention. 

House. See Lease, Propertt, Reparation. 

House-f&Ctor. See Agency. 

Husband and Wife. See also Agency, Aliment, Bankruptcy, 

Pledge, Staittte. 

I. Rights and Liabilities of Spouses, - - page 111 

n. Wife's Property, - „ 118 

III. Marriage Contract* - „ 115 

IV. Aliment, tt 116 

V. Breach of Promise to Marry, - ,,117 

L Rights and Liabilities of Spouses. 

Curatorial power — Visitors to wife at husband! s hc/use — Interdict, — 
Held that a husband is entitled to prohibit any person he 
chooses from visiting his wife at his house, and that where a 
person so prohibited persisted in coming to the house to visit 
the wife, founding on her permission to come and not alleging 
any ground of necessity, the husband was entitled to interdict 
against such visits. Sharp v Hannah, 7, 10. 

Expenses of wif^s lawyer. — An action by a law agent, who had acted 
for the defender's wife in an action for aliment by her against 
her husband, for his account incurred on her employment, 
dismissed as incompetent. Lang v Borland, Gl, 200. 

Goods improperly pawned by wife — Husband's right to recovery. — 
Held that the Pawnbrokers Act of 1872 does not make any 
alteration on the previously existing law, that a husband is 
entitled to recover from a pawnbroker goods which have been 
pledged by his wife without his consent or authority, and that 
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Husband and Wife : Rights and Liabilities of Si^ous^—ctyiuinued. 

a pawnbroker who had bought in such goods gained no better 
title by the provision of section 19. Hoey v Biggar^ 3, 221. 

HusharuTs right of administration, — A married woman living apart 
from her husband without either a judicial separation or a 
private contract of separation is not entitled by virtue of the 
Married Woman's Property Act, 1881, to obtain delivery 
against her husband's will of household furniture belonging to 
her in his house — his right of administration not having been 
interfered with. Dempsey v Dempsey, 2, 19. 

Husband! 8 right of administration. — Held that the Married Women's 
Property Act of 1881 does not deprive the husband of his right 
of administration of the moveable property of his wife. Andrew 
V Andrew, 1, 54. 

Liability for expenses of husband suing with wife, — Held that a 
husband was liable for the costs of an unsuccessful action of 
damages for injury to his wife in which he sued as consenter 
with her and for his interest. Machean v North British 
Railway Company, 7, 292. 

Liability of husha/nd for money deposited with vnfe hy third party, — 
In an action at the instance of a father-in-law against his 
son-in-law, an averment that he gave the defender's wife a sum 
to keep safely for the pursuer, and that the defender took it 
from her and refused to give it up to the pursuer, held to be 
irrelevant. Malcolm v Ca/m/phell, 5, 107. 

Loan from wife to hushamd — Evidence after husband! s death, — 
Circumstances in which held that, where there was written 
evidence that money passed from a wife to her husband, the 
uncontradicted evidence of the wife after his death was sufficient 
to prove that the transaction was one of loan. Mathison v 
Mathison, 5, 68. 

Marital 'power to fix residence of wife — Summary warrant to remove, 
— ^A husband's power to regulate his wife's residence may be 
enforced by an application to the Sheriff to remove her from 
his house and interdict her return, the husband providing 
suitable accommodation elsewhere. Hislop v Hislop, G2, 205. 

Power of wife to make will. — Held that the terms of the Married 
Women's Property Act, 1881, do not take away a wife's power 
at common law to make a will in regard to her estate without 
her husband's sanction. Gilmour's Trustees v Giknour, 4, 381. 

Prsepositura. — A draper obtained an order for clothing and table 
linen from a mai-ried woman without the knowledge of her 
husband, and she, on obtaining possession of them, pawned 
them, and used the proceeds to supply herself with drink. 
Held that the order did not fall within the wife's proepositura, 
and that the husband was not liable for the price of the goods 
because they were not supplied to the household. ^ London 
Clothing Company v Bremner, 2, 116. 

Prsepositura — Bight of farmer^s wife to discharge accounts, — In an 
action raised by a farmer against a customer for milk supplied, 
held that the farmer's wife, who had no express authority to 
collect debts, and who did not assist in the management of the 
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fann and had not been in the habit of collecting debts, had no 
authority to discharge accounts, and that a discharge by her 
of the account sued for was not valid against the husband. 
Hovrie v Jackson, 4, 320. 

Preepositura — Unauthorised pawn hy wife. — ^A husband is entitled to 
recover from a pawnbroker, without payment, articles pledged 
by his wife without his authority or knowledge, the proceeds 
having been spent not for family purposes but for drink. 
DougUis V Stevenson, Gl, 219. 

Right of administration — Lea^e hy husband of wif^s 'property. — 
Where a married woman was proprietor of certain houses from 
which her husband's ^'ws mariti and jus administrationis were 
excluded, but the spouses had by their conduct led a tenant 
to believe that the husband had power to take charge of the 
property, held that a lease by the husband was an eflFectual 
answer to a subsequent warning to remove given by his wife. 
Anderson v Waddelly Gl, 220. 

Separation — Title of wife to sue for aliment of bastard. — A married 
woman who has been living apart from her husband has a 
title to sue, with a curator ad litem, a paramour, for aliment 
for a child of which he, and not the husband, is the father ; 
but, before a decree, she ought to obtain an order for protec- 
tion of property under the Conjugal Rights Act. — Stewart v 
Sheedy, G2, 11. 

Separation — Title to sue for aliment of married wom/mh bastard. — 
A married woman separated from her husband has a title to 
sue for aliment of her child a man not her husband whom she 
alleges to be the father. (Wilkinson v Bain, 1880, 8 R. 72, 
considered), Simpson v Maclean, G2, 9. 

Wife as trader — Husband! s liability for trade debts. — In an action 
at the instance of a wholesale grocer against the husband of a 
woman who was conducting business as a grocer on her own 
account, hdd that the husband was not liable for the debts 
contracted by the wife in the course of her business, he having 
given her no mandate to bind him, either express or implied. 
Sellars v Buist, 5, 331. 

Wife a« trader — Liability of husband for debts of business carried on 
by wife in her own name. — Circumstances in which held {rev. 
Sheriff-Substitute) that a husband was not personally liable 
for debts of a business carried on by his wife in her own 
name, where the business was commenced since the passing of 
the Married Women's Property Act, 1881. Palliser S Company 
V Higgins, 4, 323. 

Wif^s title to sue — Antenuptial claim of dam>ages. — Observations on 
the scope of the Married Women's Property Act, 1881, with 
regard to a claim of damages by the wife for breach of promise 
to marry. Clark v Roy, 1, 26. 

II. Wife's Property. 

Furniture — Immixture. — Prior to the defenders' marriage in 1887, 
the female defender was possessed of separate estate, and partly 
J 
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from that estate and partly with funds given to her by her 
relatives in anticipation of her marriage she brought to her 
husband's house certain effects, which were jointly possessed 
by the spouses until the husband's bankruptcy in 1892, after 
which she removed from her husband's house the articles in 
question. The trustee in his bankruptcy sought delivery of 
the articles on the ground that, having been inunixed with the 
bankrupt's effects, they were, in terms of sub-sec. 4 of sec. 1 of 
the Married Women's Property Act, 1881, part of the bankrupt 
estate. Held (rev, Sheriff-Substitute) that the effects had not 
been lent or entrusted by the defender to her husband within 
the meaning of the statute. Anderson v Anderson^s Trustees, 
19 R. 684, distinguished, Da^iieVs Trustee y Daniels, 10, 201. 

Furniture botightfrom her husband with her earnings. — Circumstances 
in which held that furniture purchased by a wife from her 
husband out of her own earnings was protected from the 
diligence of her husband's creditors. Lockhart v Davis Sewing 
Machine Govn/pany, 8, 325. 

Furniture in husharvdJs house, — Furniture sold and conveyed to a 
manied woman after the Married Women's Pro})erty Act, 
1881, in honA fide may be held by her as separate estate, 
although it is kept and used by her and her husband and 
family in his house and constitutes the whole plenishing. 
Allan V Wishart, 6, 185. 

Furniture which belonged to her before marriage. — Prior to the 
marriage of the pursuers, which took place after the passing 
of the Married Women's Property Act of 1881, the female 
pursuer was possessed of various articles of furniture suitable 
for domestic use by both spouses. The articles were removed 
to the husband's house on marriage. Held, in a question with 
the trustees under a trust-deed for creditors granted by the 
husband, that the articles of furniture were the personal pro- 
perty of the wife. Anderson v Anderson^ Trustees, 19 R. 684, 
29 S.L.R. 598, distinguished. Robertson v Robertson^ s Trtistees, 
9, 50. 

Immixed funds. — Circumstances in which held that the funds of the 
wife were so immixed with those of the husband as necessarily 
to become assets of his estate in bankruptcy. Hunter v Crauh 
fords, 1, 241. 

Jus mariti — Acquiescence by husband in wif^s expenditure of fund 
on her aliment. — A wife after marriage in 1878 retained pos- 
session of her antenuptial savings which fell under the 
husband's jus mariti. In 1886 the spouses separated, the 
wife still retaining the money, which she expended in her own 
maintenance — the husband meantime contributing nothing to 
her support, and making no claim to her money. Held that 
the husband acquiesced in his wife so retaining and using her 
money, and that his claim thereto, brought three years after 
the parties separated, was barred by acquiescence and mora. 
Buchanan v Buchanan, 6, 319. 

Jus mariti — Furniture bought by m/e.-^ Where a married woman 
acquired, prior to the Married Women's Property Act of 1881, 
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right to certain funds, part of which was expended in the 
purchase of furniture, held that the furniture was not pro- 
tected from the diligence of her husband's creditors, even if 
bought with a part of the money which had not been paid to 
her till 1882. Craig v Lindsay, 3, 215. 

Jus mariti — Wife's furniture — Interdict against sale — Expenses. — 
Held that a married woman was entitled to interdict against 
the sale, by her husband's creditors, of her household furni- 
ture, though in the house tenanted by her husband ; further, 
that she was entitled to the expenses of the interdict. M^Gill 
V M^George, Cowan, S Oalloway, 3, 238. 

Marriage presents. — Held that marriage presents, although given 
in the first place to the wife, are not her personal property 
.when of the nature of household eflfects. Strain v Strain, 2, 
108. 

Marriage presents — Bankruptcy of husband, — Prior to the marriage 
of the pursuers, the friends of both parties gave certain articles 
suitable for mutual domestic use as marriage presents. The 
articles were either given personally to the lady, or sent 
addressed to her at her father's house. Held, in a question 
with the trustee for the husband's creditors, that the articles 
were the personal property of the wife. Duncan v Gerrard, 
4, 246. 

Marriage presents to wife — Purchases with wif^s money. — Where a 
marriage occurs after the passing of the Married Women's 
Property Act, 1881, presents given to the wife at the time of 
her marriage, and goods bought by her with her money after 
it, belong to her to the exclusion of her husband and his 
creditors. Mcintosh v Macrae, 4, 317. 

Marriage presents to wife — Paraphernalia. — When the marriage 
presents of a wife, married before 1881, included furniture and 
silver plate, and she claimed their value in an after sequestra- 
tion of her husband, held, in an appeal to the SheriflF, that 
these eflfects were not separate estate, having fallen under the 
conmiunio honorum, and were not paraphernal, not being so 
by nature or capable of being made so by gift ; and claim 
rejected. Wilson's Sequestration, 10, 178. 

Paraphernalia — Donation. — A married woman, whose maniage 
took place in 1861, executed in 1885, without the consent of her 
husband, an informal holograph will, bequeathing to her sister, 
inter alia, her gold watch, which had been purchased by her 
husband stante matrimonio, and given by him to her. Held 
that the watch was paraphernal and was carried by the settle- 
ment. M^Kellars v Watson, 4, 78. 

III. Marriage Contract. 

Alimentary liferent — Appointment — Implied revocation, — By 
marriage contract a wife conveyed her whole estate to trustees, 
inter alia for the purpose (3) of paying to her husband, in the 
event of his surviving her, the whole- annual proceeds of the 
estate ; (4) on the death of the survivor, of paying the whole 
to the children of the marriage ; (5) that in the event of there 
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being no children the estate should be disposed of in such a 
manner as the wife might appoint by any writing under her 
hand, which failing it should be paid to her nearest heirs in 
mohiltbus. The provisions in the marriage contract, including 
the liferent in favour of the husband, were declared alimentary 
and not assignable or affectable by diligence of creditors. The 
wife, by deed, appointed the trustees, in the event of there 
being no child of the marriage, to make over the whole estate 
in their hands to her husband as his absolute property. There 
were no children. The husband survived and became bankrupt 
before the trustees made over the estate. Held that the 
alimentary liferent created by the marriage contract had been 
recalled by the deed of appointment, that the husband took an 
absolute fee not burdened by a liferent, and that the trustee in 
the sequestration of the husband was entitled to receive from 
the marriage contract trustees the whole estate. Meid v 
Anderson and Others^ 62, 212. 

Trust — Obligation to pay premiums not implemented — Value of 
claim, — Where a husband had bound himself in his marriage 
contract to pay to the trustees appointed under it such a sum 
annually as would provide a policy on his life for £300, and 
the trustees deferred effecting any insurance, held that they 
had no claim for arrears, and could only claim the sum required 
to effect the insurance in the current year. Baird v McDonalds, 
6, 358. 

Unfulfilled obligation to pay — Implied revocation, — A wife by her 
antenuptial marriage contract undertook to pay to the trustees 
thereunder £350, to be held subject to her power of disposal 
or of calling it up, and in the event of her predeceasing her 
husband to be paid as she should direct, and failing direction 
to her heirs. She predeceased her husband without having 
paid the money to the trustees. Held that, on a sound 
construction of the marriage contract, the provision relative to 
the £350 was evacuated by her failure to pay it to the trustees. 
Barr and Others v Bicket, 8, 190. 

IV. Aliment. 

Agreed rate continued, — In an action for interim aliment at the 
instance of a wife living separate from her husband and 
averring that she was unable to live with him in safety, held 
that proof was unnecessary, and interim aliment awarded for 
six months ; and parties havings previously agreed upon a rate 
of aliment under a mutual agreement which was revoked by 
the husband upon record, held that it was reasonable to 
continue that rate of aliment, there being no averment of any 
change in the circumstances of either party. Miller v Miller^ 
8, 16. 

Cruelty. — When a wife has deserted her husband, and in an action 
by her for interim aliment he offers to take her back to his 
house and cohabitation, the process may be continued to see 
whether the offer of adherence is made in good faith ; but it is 
incompetent to allow a proof of alleged scevitia justifying her 
separation — aliter^ if the desertion originates with the husband, 



DIGEST OF CASES. 117 

Husband and Wife : AJMent--coruinued. 

for it is then his duty to show in the Supreme Court that he 
was justified in leaving her, and she is entitled to apply to the 
Sheriff for iuterim aliment. M^Aviay y M^Aulay^ G29 16. 

Cruelty. — Held that a wife who seeks aliment from her husband 
on the ground that she is unable to live with him because of 
his cruelty cannot obtain aliment from him in the Sheriff 
Court if the acts of cruelty complained of are not of recent 
occurrence. Observations as to the ground on which aliment 
can be given in the Sheriff Court in marital cases. Black v 
Black, 7, 160. 

Proof of desertion or cruelty. — ^A Sheriff, when awarding interim 
aliment to a wife deserted by her husband or obliged by his 
scBvitia to live apart from him, ought to limit the aliment to 
such a period as is sufficient to allow the parties to apply to 
the Supreme Court. Opinion that, in an action in the Sheriff 
Court by a wife for interim aliment, it is competent to lead 
proof of desertion or scevitia. Niven v Niven, Gl, 30. 

V. Breach of Promise to Marry. 

Breach of promise of nuirriage by woman. — Observations on an action 
for breach of promise of marriage at the instance of a man 
against a woman. Nominal damages awa/rded without expenses. 
Longmore v Massie, G2, 450. 

Mora. — Where, after a promise of marriage, both parties lie by for 
an unreasonable period, the pursuer of an action of damiages for 
breach of promise to marry will be held to have discharged the 
defender from the engagement. Eamsay v Allan, Gl, 480. . 

Hypothee. See Lbasb. 
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Illegitimate Cllild. See Bastard. 
Imbecile. See Evidence, Poor. 

Implement. See Contraot. 

Impossible Contract. See Contract. 

Imprisonment. See also Expenses, Meditatio Fuo^. 

Aliment — Appeal of application to imprison, — Held that an applica- 
tion for warrant to imprison for failure to pay an alimentary 
debt is qtutsi-cnminsiij and that there was no appeal from the 
SheriflF-Substitute to the SheriflF-Principal where the warrant 
was refused. Christie v Lowden^ 6, 140. 

Aliment — Appeal of application to imprison. — Although the Sheriff- 
Substitute's decision granting or refusing warrant to imprison 
for failure to pay a sum decerned for aliment is final, yet an 
appeal is competent where he refuses the warrant on the 
ground that it is incompetent or that he has no jurisdiction 
to grant it. Purdon v Purdon, 62, 160. 

Aliment — Arrears, — A woman brought an action of filiation and 
aliment against the father of her bastard after the child was 
ten years old, and obtained decree. Held that she was not 
entitled to enforce the decree by imprisonment. A y JB, 
G2, 157. 

Aliment — Arrears, — A warrant to imprison will not be granted for 
default in paying " sums decerned for aliment " for a period 
that has elapsed before the date of the decree, or for arrears of 
aliment unpaid under an old decree. Aitken v Aitken, 3^ 246 ; 
Mackay v Max^kay, 3, 248. 

Aliment — Decree of registration. — When a deed of separation by a 
husband and wife providing for payment of aliment is recorded 
in the books of Council and Session for preservation and 
execution, the sum thereby provided to the wife does not by 
such registration become a sum " decerned for aliment " in the 
sense of the Civil Imprisonment Act, 1882, and it is not 
competent for the Sheriff to grant warrant for imprisonment 
under the Act. Purdon v Purdon, 62, 160. 

Alimentary debt — Failure to pay through sequestration. — The 
respondent having been charged to pay aliment incurred to the 
pursuer in an action of separation and aliment, and the pursuer 
having petitioned under the Civil Imprisonment Act of 1882 to 
have the respondent committed to prison for failure to pay, 
held that the respondent, having taken out sequestration and 
been thereby divested of his estates, was not wilful in his 
failure to pay. Strain v Strain, 2, 310. 
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Alimenta/ry decree — Death of person cUvmented, — Decree for aliment 
of an illegitimate child was pronounced against the defender, 
but shortly after the date of the decree the child died. Held, 
in a petition for imprisonment of the defender following upon 
the decree, that the death of the child did not alter the nature 
of the debt, and that the remedy provided by the Civil 
Imprisonment Act, 1882, was competent. Gunn v Sutherland 
10, 12. 

Expenses of action for aliment — Agent-dishnrser, — Held that it is 
not competent to grant warrant of imprisonment for expenses 
in an action of aliment where the decree for such expenses is 
in name of the agent-disburser, notwithstanding the generality 
of section 4 of the Civil Imprisonment Act, 1882. Btdloch v 
Pollock, 8, 249. 

Expenses of action for aliment — iVo current aliment due, — Held 
that it was not competent to grant ..wan-ant for imprisonment 
for the expenses decerned for along with arrears and current 
aliment in an action of aliment, before any part of the current 
aliment decerned for was due. Morrison v Angus, 6, 237. 

Expenses of application, — Held that a creditor applying to imprison 
his debtor must do so at his own cost. M^Leod v Layes, G2, 
164. 

Improbatlve Writ See Writ. 

Indorsation. See Bill of Exchange, Pboobss. 

Industrial Society. See also Agency, Building Sogiett, Friendly 
Society. 

Alteration of rules, — The Acts as to industrial societies give them 
power to make any alteration on their rules ; and alterations 
made in the way prescribed by the original rules, and duly 
certified, are binding, even if they be fundamental or radical 
alterations. M^Leod v Anderston Co-operative Society, 61, 223. 

Liquidation. — Liahility on shares. — A person held one ^£1 share in 
an industrial society, but had withdrawn much larger sums, 
being dividends on purchases, during the year immediately 
preceding its liquidation. The liquidator sued him for repay- 
ment of these sums and for the value of the share, which latter 
the defender offered to repay. Held that the defender was only 
liable to the extent of his original share, and that dividends on 
purchases, not being capital, did not when accumulated increase 
a member's liability for calls on shares. Macrae v Rohh, 4, 169. 

Inferior Courts Judgments Extension Act. See Process. 

Informer. See Crime, Railway. 

Infringement. See Copyright, Patent, Trademark. 

Inhabitant. See Public Health. 

Inhibition. 

Against a wife — Publication at market cross.— By the Land 
Registers Act, 1868, it is made unnecessary to publish inhi- 
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bitions against wives at the market cross. — Mannf BffarSy <fe 
Company v Millar j Gl, 197. 

On decree — Expenses, — Held that a debtor is not liable for the 
expense of letters of inhibition used on a decree. Clark v 
Scott & ConneU, Gl, 204. 

InluFy. See Reparation. 

Innkeeper. See Debts Reoovert Act ; Nautae, caupones, etc. 

Innuendo. See Slander. 

Insanity. See Poor. 

Instance. See Process, Title to Sue. 

Insurance. See also Agency, Friendly Society. 

L Ufe, page 120 

II, Fire, „ 121 

m. Accident, tt 121 

IV. Marine, tt 121 

I. Life. 

Concealment of disea>se — Waiver of medical exa/mination, — ^A declara- 
tion containing answers to questions relating to the habits and 
health of a party proposed to be insured was signed by her 
sister, and bore that it was the basis of the contract, and that 
any misstatement should render void any policy issued on it. 
The question, "Is the proposed member now in good health?" 
was answered "Yes," but in fact the insured was suffering 
from a latent disease from which she died a year afterwards. 
Held that, as the answer was given in honA fide, and without 
any concealment of fact or misrepresentation, and the services 
of a medical man had been dispensed with by the society's 
agent, the risk of latent disease was undertaken by the society, 
and the money insured was due. Crockett v Royal Liver Society ^ 
7, 301. 

Medical exa^nination — Accretion of am/ount under new rules, — The 
premium payable on the life of an insured person was increased 
to such an extent that, under the rules of the insurance society, 
the sum thereafter insured was only payable if the person was 
approved by the medical officer of the society. He did not 
undergo this examination, but the higher premiums were 
regularly paid. Some years afterwards the sum insurable 
without a medical examination was raised to an amount greater 
than that formerly insured by the higher premium paid by the 
insured. Held that thereon the insurance under the old rules 
became valid without medical examination to the extent 
corresponding to the premiiun then paid. Hughes v City of 
Olasgow Friendly Society, 6, 345. 

Suicide. — Circumstances in which held that sums insured imder life 
policies were irrecoverable in respect the death of the insured 
was " caused by suicide " in the sense in which these words 
were used in the policies, and that the policies were consequently 
void. Perkins v British Legal Life Assurance ds Loan Company^ 
10, 206. 
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IL Fire. 

Average policy, — Terms of a policy which was held to be an average 
policy. M^Phun y Bray^ 6, 158. 

Cover. — Question, where a fire policy is applied for, is it implied 
that cover is granted while the application is entertained? 
M'Phun V Bray, 6, 158. 

III. Accident. 

Class of " life " — Designation in proposal form, — Held that, the 
object of an accident insurance policy being to insure the 
person to whom it was granted against the result of accident 
in the condition in life in which he was at the time when the 
policy was entered into, the designation " gentleman " in the 
proposal form did not render the policy invalid, although the 
assured had been previously engaged in the wine and spirit 
trade — a comparatively hazardous occupation. Dennis v 
Employers Insurance Company of Great Britain, Limited, 
7, 155. 

IV. Marine. 

Abandonment — Property in articles not insured — Hired sacks, — A 
vessel having been wrecked with a cargo of grain on board, 
both insured, the underwriters sold the vessel and cargo to the 
defenders. The pursuers were owners of sacks in which part 
of the cargo was carried, and had hired them to the merchants. 
The sacks were not insured. Held {rev, Sheriflf-Substitute) that 
the defenders were bound to deliver the sacks to the pursuers, 
reserving to the defenders their claims for salvage and repairs 
of the sacks. Caledonia/n Railway Company v Henderson ds 
M'Kean, 8, 226. 

Barge, — Held that a square-ended barge used for salving cargo was 
properly described as "in the form of a vessel, decked and 
" completely manned," and that on its being simk by a storm 
the defenders were liable under their policy for damage to the 
barge and tackle arising from perils of the sea. Smith v 
Aberdeen Sea Insurance Company, 5, 238. 

Insurance — Marine insurance — Unpaid premiums — Set-off against 
loss, — In an action by the insured under a marine policy 
against the underwriter for loss, held that the defender could 
not set oflf a claim for impaid premiimis where a broker had 
intervened, though he averred a local custom of such set-off, 
but not that the insured knew of it. Hart v Birrell, 4, 397. 

Joint-owners — Principal cmd argent — Mutual insura/nce, — The 
defender was owner of ^^ths of an iron steamship, of which 
l^ths were owned by a limited company whose managers 
(shipbrokers) were managers of the steamer. These managers 
effected an insurance upon the ship with a mutual insurance 
company, by the conditions of which parties insured became 
members of the company and liable to calls. Held that the 
defender was not liable for calls made by the mutual insurance 
company, not being a member of it; and tiiat he did not 
become so liable, even if the policy of insurance covered the 
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whole ship, as he had not authorised or adopted the policy, 
and a managing owner has not implied authority to insure the 
shares of part owners. East Coast Iron Steamship Insurance 
Company y Maxton, 62^ 217. 

Interest. See also Reparation. 

Arrears of salary — Delay of creditor — Rate of interest, — Where the 
salary of a commercial traveller had been left in his employers' 
hands without stipulation as to interest, observed that, unless 
the contrary were shown by the employers, it would be 
assumed they had the use of the money, and they would be 
liable in 5 per cent, interest ; but that if mora were shown on 
the creditors part, it would be in the discretion of the Court 
to say what, if any, lower rate of interest ought to be allowed. 
Robertson^ s Executors v Garvie ds Deas, 10, 274. 

Brecuih of contract — Interest on dounruiges, — Observations on the mode 
of assessing damages, and practice in regard to allowing interest 
on damages found due for breach of contract. Spencer v 
Robertson, Ferguson, ds Company, Gl, 510. 

/ U, — Held that interest was due upon the amount owing under 
an I U. Observations on Cardno S Darli/ng v Stewart, 
7 Macph. 1026 ; and Aberdeen Commercial Company v Gordon, 
1 Guthrie's Cases, 227. Macfarlan v Macleod, Gl, 230. 

Merchants account, — In the absence of agreement or custom to the 
contrary, interest does not run on open accounts. Observor 
tions on Cardno ds Darling v Stewart, 1869, 7 Macph. 1026. 
Mojcraes y Macrae, G2, 221. 

MerchxMvCs oAicount, — Held that interest runs on a merchant's 
account from the date when payment is due. M^Phee v 
Nivm, Gl, 230. 

Merchants ac^xmnt. — Held that interest was not due on open 
accounts for goods furnished until citation. Aberdeen Com- 
mercial Company v Gordon, Gl, 227. 

Merchani^s account, — Held that interest is not due on an ordinary 
trade account, either from the date of its rendering or of the 
last item. Benhar Coed Compam/ v Henderson, Gl, 234. 

On periodical stipulated payments of interest, — Where the stipulated 
termly interest due on money lent under a bond is not paid 
punctually, interest runs ex lege on each term's interest ^m 
such term till payment. Bank of Scotland v Wood, 2, 430. 

Open account — Executor, — Interest held to be due on an open 
account owing by a person deceased, even during the six 
months allowed to executors for payment of the debts of the 
deceased. Bald v Miller^ s Trustees, Gl, 582. 

Interdict. See also JuBiSDiGTiON, Patbnt, Sheriff, Trabemabk. 

Breach of interdict — iTo breach because interdict not yet applicable, — 
A raised an action against B for removing, and for interdict 
against B's interfering with A's possession of a croft, and 
obtained decree therein, under which B was charged to remove 
upon pain of ejection, and to abstain from interfering with 
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IntOPdict — continued. 

A's possession of the subjects. B was not ejected, and, on a 
petition being presented to have it found that he had com- 
mitted a breach of interdict, it was held that, until ejection, 
the interdict had no effect, and consequently there could be no 
breach thereof. McLean v McLean, 9, 151. 

Competency, — Held that a mere assertion of right will not warrant 
an application for interdict unless accompanied by an aver- 
ment of an attempt or threat to disturb existing possession. 
Lee V M' William, 8, 222. 

Fishings — Use of boat — Held that a person in right of a lease of 
fishings is entitled to use a boat in the full enjoyment of that 
right, and interdict refused. Dirom v Dirom, 1, 159. 

Interdict against slander or criminal act. — Held incompetent to 
interdict the threatened utterance or publication of a state- 
ment alleged to be defamatory and injurious to the complainer's 
trade and reputation, or to interdict threatened meetings 
and other acts alleged to be criminal, as conspiracy and 
intimidation. Sangster v Catto, 9, 153. 

Liability of pursuer for use of remedy. — Circumstances in which 
held, that a party who obtained interdict and put it in force 
without sufficient cause was liable in damages. Gihb v Wilson, 
2, 448. . 

Protest and diligence on bill. — Opinion that it is competent to a 
Sheriff to interdict the holder of a bill of exchange for more 
than £25 from presenting it for protest and from pursuing 
diligence on it, and interim interdict granted. Pirie v Union 
Bank of Scotland, Limited, 3, 418. 

Trespass — Pet lamb. — Circumstances in which held {rev. Sheriff- 
Substitute) that there had been trespass on the complainer's 
grounds sufl&cient to entitle him to interdict. Winans v 
MacRae, 1, 104. 

Trespass by cattle — Winter herding. — Held that on proof of failure 
to comply with the provisions of the Act 1686, cap. 11, the 
pursuer, besides the remedies of poinding the strayed cattle 
and suing for damages mentioned in the Act, would be entitled 
to interdict. Robertson v Wright, 1, 109. 

Introduction. See Agency. 

I U. See also Evidbnob, Interest, Loan. 

Ground of action. — Where a creditor holds a holograph 1 U he can 
sue on it without founding on the debt. Hall v Hall, 2, 99. 

Want of creditor's name— Proof. — Held that an I U unaddressed 
was not null under the Act 1696, cap. 25, anent blank bonds, 
and proof allowed that it was granted to the pursuer as the 
voucher for a loan. Low v Howie, 7, 198. 

Irrltanoy. See Lbasb. 

Issue. See Bill of Exohanob. 
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Joint Adventure. See Pabtnbbbhjp. 
Joint and Several. See Rbparation. 

Joint Property. See Property. 

Judgments Extension. See Proobss. 

Judicial Factor. See Bankruftgt, Sheriff. 

Jurisdiction. See also Arrestment, Meditatio Fugjb, Multiplb- 

poiNDiNG, Process, Reparation, Sheriff. 

L Plaee of Business, page 124 

IL Reeonyention, Prorogation, Forum conveniens. 

Lis alibi pendens, „ 125 

III. Domielle ; Foreign, ,,126 

IV. SulUect in County, m 127 

I. Place of Business. 

Action of maills and dvties, — Where the proprietor and tenant of 
certain subjects had each a place of business in an adjacent 
county, held that the jurisdiction conferred by the 46th section 
of the Sheriff Courts Act of 1876 enabled the Sheriflf Court 
of that county to entertain an action of maills and duties in 
regard to the subjects, though situated in Miother county. 
HenderwrCs Trustees v Faton, 4, 17. 

Agents* premises, — Carriers by sea between Leith and London em 
ployed a wine merchant in Queen Street, Glasgow, as agent to 
receive goods and book passengers, which he did in his own 
office. He kept no books for the carrying company, whose 
name was printed on a plate beside the business plate of the 
agent. Held that the carriers had not a place of business in 
the sense of the 46th section of the Sheriff Court Act, 1876, 
so as to give the Sheriff Court of Lanarkshire jurisdiction. 
M^Intyre i Company v London A Edinburgh Shipping Cofapanff^ 
G2, 233. 

Carrier^ quarters, — ^A carrier who calls at " quarteirs," where he has 
a rack for parcels, and where the servant of the keeper of the 
*' quarters," or a servant paid by him and other carriers, receives 
and gives out goods on his behdf, has not a " place of business " 
in the county where the '^ carriers' quarters '' are eiituated which 
makes him subject to the jurisdictiom of the Sheriff thereof. 
WUson V Pattison, 7« 305. 

Coal depot relinquished, — Circumstances in which keld that there 
was no jurisdiction in terms of the 46th section of the Sheriff 
Courts Act of 1876. Northern Agricultural Company v 
Hamilton^ M'Cullochy dt Company, 1, 297. 
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Jurisdiction : Plaee of Business—continued. 

Foreign limited company — Registered office, — Circumstanoes in which 
held^ in a case brought in the Sheriff Court of Lanarkshire 
. against a limited company which had its registered office in 
England and no office of its own in Lanarkshire, that the 
Court had no jurisdiction. Pearson v Maxim-Weston Electric 
Company, Limited^ 5, 3. 

Foreign limited company — Registered office, — Circumstances in which 
heldy in a case brought in the Sheriff Court of Lanarkshire 
against a limited liability company having its registered office 
in England, though it had shops in Lanarkshire, and the 
contract, made in England, was to be performed in Lanarkshire, 
that the Court had no jurisdiction. Balleni v Waterhury Watch 
Compcmy, 5, 38 L 

Heritable property and place of business — Ovmer amd farmer of sJieep 
farm, — The defender, a coalmaster living in Glasgow and 
having a place of business there, was proprietor of a sheep 
farm in Argyllshire, which he held in his own hands. He had 
no residence on the farm, and only came there occasionally to 
attend to it. His shepherd lived on the farm and looked after 
it. An action was raised against him in the Sheriff Court of 
Argyllshire for the amount due for wintering some sheep which 
he had sent to another county for that purpose. He pleaded 
no jurisdiction. Plea repelled, M^Dia/rmld v Urqvhart^ 7, 
328. 

Railway station, — Held that at common law a railway company 
have a domicile in any county in which they have a station 
with regard to causes of action arising there, and that it is not 
necessary to cite the company personally within the territory. 
Irving v Caledonian Railway Company, 89 60. 

Small Debt Court, — Held that the provisions of the 46th section of 
the Sheriff Courts Act, 1876, did not apply to actions raised 
in the Small Debt Court. Cameron v Bonnar, 8, 37. 

11. Reconvention, Prorogation, Forum conveniens. 

Lis alibi pendens. 

Fcttnim conveniens — Interdict, — Opiniony that interdict by a Sheriff 
is not incompetent merely because the act interdicted falls to 
be performed in another county; but in the circumstances 
interdict against a sale under a poinding in another county 
refused, as the petitioner could have his rights vindicated in 
the Court under whose authority the poinding was being 
executed. Brown and Another v Mather, 2, 209. 

lis alibi pendens. — Suspension of a charge upon a Sheriff Court 
decree was brought in the Court of Session on the ground of 
defective citation, and the note was passed in absence of the 
charger. Thereupon the latter brought a fresh action in the 
Sheriff Court, with the same conclusions, but amending the 
citation. Held, under 1 & 2 Vict. cap. 86, and the Court 
of Session Act, 1868, sec. 90, that there was a lis pendens in 
the Court of Session, and therefore the fresh action in the 
Sheriff Court was incompetent. Downie v Johnston, 4, 136, 
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Jcirisdietion : Reeonvention, Prorogation, ^.—continved. 

Prorogation — Cautioner in exectUry. — A cautioner in an executry 
who had in his bond of caution subjected himself to the juris- 
diction of the Sheriff Court of R. (where confirmation had been 
expede) in actions relating to the executry, held bound to 
answer in that Court in an action at the instance of a person 
interested in the executry, notwithstanding that he resided in 
another county. Kirhoood v Kirkwood^ 6, 43. 

Reconvention. — Circumstances in which the doctrine of reconvention 
was held not to apply, the actions being neither in eodem negotio 
nor ejnsdem generis. Utiss v Htcssell, Robinson, ds Anderson, 
4, 309. 

Reconvention. — A merchant in Dublin sued a firm in Glasgow for 
damages for breach of a contract for the sale of oil. A final 
judgment was given in his favour, his account of expenses was 
taxed, and the taxation became final. Before decree was given 
for the expenses the defenders brought an action upon the 
same contract and in the same Court, and pleaded that the 
Sheriff had jurisdiction ex jure reconventionis. Held that, as 
the pursuers in the action of reconvention had delayed pleading 
their claim till after the judgment in the original action had 
become final and enforcible, they had lost their right to sue 
the original pursuer ex jure reconventionis. Oakhank Oil Com- 
pany V Lecky, Gl, 251. 

Reconvention. — When a Scotchman sues in the Sheriff Court of a 
different county from that in which he resides, he is bound, 
according to the principle of reconvention, to answer in that 
Court to an action arising out of the same subject-matter. 
Stewart v Jarvie, Gl, 244. 

Reconvention — Lodging claim in a multiplepoinding. — Held that a 
foreigner who lodges a claim in a multiplepoinding in a SheriflF 
Court in Scotland thereby becomes subject to the jurisdiction 
of that Court ex jure reconventionis in an action against him at 
the instance of another claimant. Colville v Colville, 7, 266. 

III. Domicile, Foreigrn. 

Execution in England of meditatio fugse warrant. — A meditatio 
fugoe warrant cannot competently be executed in England. 
Cook V Sauliere, Gl, 247. 

Executo7^ — Foreign. — Qtiestion as to the jurisdiction of the Sheriff 
Court of the county in which an executor, residing in England, 
has been decerned and confirmed. Sim v Sim^s Executors, Gl, 
238. 

Executor — iTo funds in sheriffdom — Majority of executrices resident 
in England. — Two out of three executrices of a deceased 
married woman were resident in England and one in the 
county of Stirling, where confirmation had been taken out. 
No portion of the executry funds remained undistributed in 
Scotland, and the only funds consisted of a deposit receipt for 
£60 entered in the inventory of the estate and taken to 
England by one of the executrices residing there, who claimed 
it as belonging to her personally. An action having been 
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Jurisdiction: Domieile, Foreign— continued, 

raised in the Sheriff Court of Stirlingshire by the husband of 
the deceased against the executrices claiming payment of the 
.£60 as falling under his jus marttiy held that in the circum- 
stances the plea of no jurisdiction must be sustained. 
Thomson v Dunn, 6, 176. 

Executors in different counties — Funds in jurisdiction. — Held (1) 
that a Sheriff has not jurisdiction to compel an executor to 
account for the executry estate, merely because as a com- 
missary he granted confirmation to the executor, but (2) that 
a Sheriff has jurisdiction as against a body of executors if one 
of them having the funds of the executty estate be resident 
within his sheriffdom, though the others be resident in other 
counties, these last being cited in terms of the Act 1 & 2 
Vict. cap. 119, sec. 24. Watt \ Richmond! s Executors, Gl, 241. 

Foreigner — Locus contractus — Father of illegitimate child — Personal 
citation, — A marine engineer, sailing from the port of London, 
was sued for inlying expenses and aliment of an illegitimate 
child, begotten and bom in the county of Ayr. He was 
personally served with the action when on a visit to the 
county, ffeld that the citation was sufficient. Drennan v 
Smith, 3, 326. 

Foreigner — Meditatio fugsB warrant, — Held that a debtor who had 
no domicile in Scotland, but was there for a temporary purpose, 
might be apprehended as in meditatione fugoe for a debt con- 
tracted in Scotland. A y B, Gl, 258. 

Foreigner — Person resident in England, — A professional entertainer, 
who travelled through Great Britain giving performances, was 
summoned personally in Paisley to the Paisley Sheriff Court. 
Held on a proof of domicile that the Court had no jurisdiction, 
the defender having her home or headquarters in London. 
Ma^ckenzie ds Company v Detchon, 7, 255. 

Foreigner — Tenant of room, — Held that the fact of a merchant in 
England having a room rented in Glasgow, but in which he 
did not actually carry on business, was not sufficient to found 
jurisdiction against him. Gardner v Shaw, 8, 126. 

Tefihporary residence — Fisherman, — A fisherman from Cellardyke 
who had gone' to Fraserburgh to the fishing was, after he had 
left, sued in the Court at the latter place for an account he 
had incurred while there. Held that the defender, having 
returned to his permanent place of residence before any attempt 
to serve the summons was made, could not now be sued at 
Fraserburgh. McGregor v Anderson, 1, 32. 

United counties — Domicile, — A residenter in one of the counties of 
a sheriffdom united under the SheriflF Courts Act, 1870, may 
be cited to any of the ordinary Courts in any of the other 
counties of the same sheriflfdom. Thomson v Thomson, 5» 105. 

IV. Subject in County. 

Contract — LeoM — Damages — Citation within the county, — In an 
action at the instance of a tenant against his landlord for 
recovery of damages for failure to implement the provisions of 
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Jurisdietion : Subject in Covaaty— continued. 

the lease, held that the lease founded on having been entered 
into and intended to be fulfilled in Stirlingshire, there was 
jurisdiction rattone contracttLs, and that personal citation of the 
defender, who was not domiciled in the county, within the 
county was unnecessary. Taylor v Shaw-Stewart, G2, 244. 

Defeniders in another county — DisptUe about lair in sheriffdom, — The 
defender, a sister of a party deceased, having obtained in her 
own name a certificate for a lair which belonged to him in a 
cemetery, the widow raised an action for declarator of her title 
to the lair and for delivtry of the certificate against the 
sister and her husband who lived in another county. Held (1) 
that the Court had jurisdiction ratione rei sitae, and (2) that 
the action was competent, the right of the lair being personal, 
not heritable. Service v Blues, 7, 303. 

Domiciled Scot abroad — Property within the county. — The proprietor 
of a Scotch estate, who had a furnished mansion (though let) 
and carried on a home farm, held subject to the jurisdiction of 
the Sheriff Court, although he had for years been absent in 
India on military service. Mackay v Mackenzie, G2, 242. 

Heritable property — Locus solutionis — Trustees resident in different 
counties — Headquarters of trust. — Where, of seven trustees 
holding property in Lanarkshire through a lease of which the 
action arose, two were liable to the jurisdiction of the Sheriff 
of Lanarkshire, including the trustee who acted as law agent 
of the trust, three others resided in another county, and the 
remaining two resided abroad — all having been duly cited — 
held that the Sheriff of Lanarkshire had jurisdiction. Sinclair 
V Fullerton's Trustees, 10, 256. 

Property and cause of auction in sheriffdom. — An action was raised 
in Stirlingshire against a party resident furth of the juris- 
diction, but who had heritable property within it, and had 
been personally cited within it. The ground of action was a 
defect in the property. Held that the Sheriff of Stirlingshire 
had jurisdiction. Nimmo v Maclean, 7, 233. 

Trustees, one only in county — Heritable property, source of action, in 
county. — A and B, as trustees of a deceased party, were 
proprietors of house property in Glasgow. One of the trustees 
resided in Lanarkshire, while the other resided in Renfrewshire. 
The wife of one of their tenants was injured by part of the 
ceiling of her house falling, and in an action for reparation by 
her against the trustees, held that they were subject to the 
jurisdiction of the Sheriff of Lanarkshire. M^Keon v Kelly, 
8, 180. 

Jus Mariti. See Husband aih) Wipe. 

Jus Qusesitum TertiO. See also Assignation, Property, Title to 

Sub. 

Scde vnth mandate to pay price to third party. — In 1882 T. sent 
from China to his brother J. in Perth a gold chain worth over 
£10, and wrote that "the one I send will cost you £10"; 
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Jas QuSBSdtum TevtiO— continued. 

" you can pay the money to my father, £10." The father had 
made advances to T. exceeding that amount. The chain was 
accepted by J., who, however, did not pay the £10. The 
father, eleven years afterwards, raised an action against J. for 
payment of the £10 with interest. Held that, although the 
contract existed oi^y between the brothers, the father took a 
jti8 qucBBitum tertio under it, and had both a title and interest 
to enforce payment ; and the defender's plea of no title to sue 
therefore repelled, Menzies v MenzieSy 10, 265. 

Jus RelietSB. See Husband and Wifb. 

Justice of the Peace. See Writ. 
Justlelary Cases. See Crime. 
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Landlord and Tenant. SeeLjuiSE. 

Lands Clauses Consolidation Aet, 1845. See Public Health, 

Railway. 

Lands Valuation. See Valuation Roll ; also Assessment. 

Law Agfent. See also Arbitration, Debts Recovery Act, Expenses, 
Process. 

Account — Detail of charges. — ^A law agent's account ought to be so 
stated as to be capable of taxation, and an action for a slump 
sum for attendances as to many matters during eight years 
dismissed. Grant v Alcock, Gl, 11. 

Cessio — Nonremployment hy trustee, — In an action by the executors 
of a law agent against an accountant, trustee in a cessio, for 
expenses incurred to him as agent in the cessio, the defender 
pleaded prescription and no employment. The plea of prescrip- 
tion having been sustained, the pursuers referred the matter to 
the defender's oath. He deponed in effect that deceased 
incurred the account on his own responsibility and at his own 
risk, and that he (defender) had not given specific instructions 
to the deceased. Held that the oath was negative of the reference. 
Hogg ds Ferric v Tait^ 5 Sh.C. Rep. 396, distinguished, Downu^s 
Executors v Barr^ 8, 54. 

Eocpenses to wife^s agent in matrimonial cause — Compromise, — A law 
agent acting for the poor sued a husband at the instance of 
his wife for interim aliment, after she had been admitted to 
the poor's roll on a report that she had a probable ground for 
suing. The parties, before proof, compromised the case by a 
joint minute, to which the wife's agent was not a party. Held 
that the husband was liable to him for the amount of his 
account incurred previous to the settlement. Proctor v 
Watson, 3, 377. 

Expenses — Action for aliment — Settlement. — A mother brought an 
action against her son for aliment, and obtained decree with ' 
expenses. The son afterwards settled the action without the 
consent or knowledge of his mother's agent. Held that the 
agent was entitled to sue the son for the amount of his 
expenses. Robertson v Reekie^ 8, 231. 
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Law Ageut^coTUintted. 

Expenses — Outlays, — Where an agent agreed to charge outlays only, 
if unsuccessful in an action, held that he was entitled to half 
the charges for copies of the pleadings. A y B, Gl, 3. 

Fees — Unqualified a/gent — ProcuratoriaZ business, — A notary public 
cannot enforce payment of procurator's fees for business trans- 
acted in Court through a clerk who is a procurator, and the 
clerk is not entitled to collect them. A y B, ^ 16. 

Fees — Sequestration — Trustee's liahUity, — Held that the trustee on 
a bankrupt's sequestrated estates is liable in payment of the 
agent's account, as well as the estates, Hogg <k Ferrie v Tait, 
5, 396. 

Goodwill of lawyer^s business, — Question, whether there can be any 
goodwill of a professional man's business? Bain v MunrOy 
1878, 5 R. 415, considered and followed. Bums, Aiken^ ds 
Company v Reid and Others, G2, 2. 

Hypothec — Counter awards of eocpenses. — Held that the agent- 
disburser of a defender in an action for breach of interdict was 
entitled to decree in his own name for expenses to which his 
client had been found entitled in that process, although there 
was a counter award of expenses against the client in the 
relative action of interdict, on the ground that the two actions 
could not have been conjoined. Cameron's Trustees v Matchett 
and Thorn, 69 134. 

Hypothec — Extrajudicial expenses, — A law agent's hypothec covers 
claims made by witnesses cited by him on behalf of his client 
for expenses which have been disallowed on taxation as a 
charge against the opposite party in the litigation. Buchan 
V Aitkenhead, Gl, 13. 

Implied power to compromise, — Held that the mandate of a law 
agent practising in the Sheriflf Court does not imply power to 
accept a tender made in an action. Weir v Stevenson and 
Others, 1, 161. 

Liability for expenses — Fees of witnesses in criminal trial, — Held 
that an agent is not responsible for witnesses' fees in criminal 
cases. Mathison v Philip, 5, 180. 

Liahility for outlays of cause, — Observations on the obligation of a 
procurator for the fees of officers of Court, and particularly 
shorthand writers. Moodie v Adair, IO9 233. 

Mandate — Discharge — Paynient,^-A law agent employed to sue for 
a debt is entitled to receive payment of it, and his receipt is a 
valid discharge to the debtor if there be no notice of any 
restriction of his implied authority. Scott^s Hospital v Skinner, 

Gl, 1. 

Mutual duties of inforjnation and inquiry between agent and client, — 
Observations as to duty of a client to inform his agent of 
important steps taken by him without the agent's knowledge, 
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Law Agent — conlinued, 

and the duty of an agent cm hearing of such steps to make full 
enquiry as to theuL A dc B y Mickel <k Company, 69 240. 

Negligence — Respormbilty for investment, — A law agent's responsi- 
bility for fault in advising as to the sufficiency of the security 
on which his client's money is lent arises from his assuming the 
function of "money scrivener" in addition to that of con- 
veyancer. Circumstances in which a law agent was made liable 
for his client's loss from the deficient value of the subjects over 
which a loan was secured. GtUhrie y A By 02, 487. 

Negligence or unskilfulness of a^ent a bar to remuneration, — Held 
that a solicitor suing for his account was not guilty of " gross 
" negligence and want of professional skill " in failing to aver 
, " malice and want of probable cause " in an action of damages 

which was dismissed as irrelevant for want of such averment; 
and decree granted for payment. A y B, Sf 170. 

Pactum illicitum — AgrecTnent with sheriff-officer to procure business. 
— A law agent entered into an agreement with a sheriff-officer 
that the latter, for a commission of 15 per cent, on the realised 
profits, should procure business for him. Held that the agree- 
ment was illegal as regards process business, but not as regards 
conveyancing. Hunter v M^Kibbin, Gl, 5. 

Qualification in Sntall Debt Court — Notary public — Interdict. — 
Held (rev. Sheriff-Substitute) that a law agent is not entitled 
to interdict a notary public from appearing in the Small Debt 
Court as a procurator for litigants. Milne v Leslie, 4, 63. 

Retention. — An executor who was also the law agent of the deceased 
was called upon to deliver up certain title-deeds belonging to 
a heritable creditor of his late client. Held that he was not 
entitled to retain these papers until paid the fees for drawing 
up an inventory of them. Matheson*s Trustees v Colville, G2, 1. 

Retention — Waiver — Loan of title-deeds. — Held that, though a law 
agent who has handed title-deeds to another law agent on an 
obligation to return them on demand is entitled to have them 
back without discussing the validity of his claim for a lien 
over them, the legal representative of a deceased law agent 
who had so lent title-deeds to another law agent, having 
agreed not to enforce the borrowing receipt until Whitsunday, 
was prematxure in raising an action for delivery of the title- 
deeds prior to Whitsunday. Holmes v Stirlings, 89 276. 

Retention — Proof of employment. — ^Circumstances in which it was 
held that the employment of a law agent through the inter- 
vention of a third party had been proved, and that the agent 
was entitled to retain papers belonging to his client until 
payment of his business account. Roger v Cowpar, 5, 386. 

Sheriff-offi^cer sending letter asking payment of debt. — Held that the 
sending of a letter by a sheriff-officer to a party asking 
payment of a debt, intimating that, failing payment within a 
certain time, legal measures would be adopted, and signed by 
C D, " sheriff officer," was not a contravention of section 2 of 
the Law Agents Act. ii J5 v C 2>, 8, 331. 



pasre 


133 


>» 


134 


tt 


134 


I) 


138 


»» 


141 


»» 


143 


>» 


146 


»» 


147 


» 


148 


»» 


148 


)> 


149 


» 


150 


»i 


163 


>> 


155 



DIGEST OP CASES. 135 

Lease. See also Contract, Game, Hbritablb or Moveable, Mine, 

MULTIPLEPOINDING, REPARATION, RiGHT IN SECURITY. 

I. Constitution, 

II. Assifirnation and Sub-Lease, 

III. Possession, Use, and Warranty of Subject, 

and Relative Remedies— 

(a) Landlord's Obligations, &e., • 

(b) Tenant's Obligations, &c., 

IV. Rent and Prestations, .... 

V. Hyi>othee— 

(a) Competeney and Effect, 

(b) Competition, 
(e) Intromittdr, 
(d) Expenses of Sequestration, 

VL Repairs, .... 

VII. Settlement at Ish— 

(a) At Common Law, 

(b) Under the Agricultural Holdings Acts, 

VIII. Removings and Ejections, 
IX. Crofter, 

I. Constitution. 

Consensus in idem placitum — Rei interventus. — ^A landlord sent for 
signature a missive of let of a dwelling-house for three years 
containing the words " no sub-letting." The tenant wrote 
offering to take the house, but objecting to the prohibition 
against sub-letting. The landlord answered that he would 
not object to a sub-letting to a single tenant, provided the 
tenant was respectable. In an action for rent on the contract, 
no possession having been taken, held (rev, Sheriff-Substitute) 
that the right to sub-let being a common law right of a tenant 
of urban subjects, the landlord's qualiBed acceptance did not 
meet the tenant's offer, and that therefore there was no 
concluded bargain, and no room for the plea of rei interventus, 
and absolvitor granted, Harrison v Kerr, 5, 221. 

Continuation of lease for a year — Consensus in idem placitum. — A 
landlord and an outgoing tenant agreed, previous to the term 
of removal, that the tenant should continue in possession of 
his farm for another year "on the same terms as at present." 
Thereafter the tenant, when requested to sign an agreement, 
intimated that he would do so only on the understanding that 
he should be entitled to place wire netting on a certain 
plantation fence. The landlord, to whom the exclusion of 
such a right was important, repudiated this understanding as 
contrary to one of the existing terms of the tenancy, and 
resiled from the agreement. Held in an action of ejection (1) 
that under the existing terms of the tenant's tenancy he was 
restrained from putting up such netting; and (2) that the 
parties being at variance on the point whether such restraint 
was to continue, there had been no consensus in idem placitum, 
and decree of ejection accordingly graced, Drummond v 
Turner, 6, 229. 

Duration — Four years* course, — Held that an agreement for "a 
" course of cropping for four years, commencing with crop 
" 1884," was a lease for more than one year. M^Kenzie v 
JBuchan, 5, 4Q. 
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Missives incomplete — detention of rent — Non-implement of landlord's 
obligations, — Circumstances in which held {rev, Sheriff-Substi- 
tute) that a lease of a farm for fifteen years from Whitsunday, 
1884, had been constituted, and that on account of the bam 
and byre not being repaired and re-roofed in that year in terms 
of the lease, the tenant was entitled to damages, and to set 
them off against rent due by him in 1891. Watson v Sinclair y 
9, 203. 

Missives silent as to period of endurance — Rei interventus. — Circum- 
stances in which held {rev, Sheriff-Substitute) that missives of 
lease, although they did not express any period of endurance, 
were, when followed by rei interventus^ sufl&cient to constitute 
a lease for nineteen years. Burnett v Donald, 2, 266. 

7^acit relocation — Interruption of yearly tenancy by new agreement 
for six months — Period of renewal, — Circumstances in which 
held that a new agreement was constituted altering a tenancy 
from a yearly to a half-yearly one. Held that tacit relocation 
in the case of a lease for six months renews the lease for the 
like period. Hunter v Peebles, 1 0, 269. 

Ta^cit relocation of yearly tenancy. — Circumstances in which held 
proved that an informal agreement to excamb two portions of 
ground had long ago been entered into and acted upon, and 
that the representatives of the original parties now occupied, 
with regard to one of the portions, the relative positions of 
landlord and tenant under a yearly lease renewed by tacit 
relocation. Duke of Hamilton v Smith, 9, 336. 

Verbal lease — Unstamped missives of lease, — Held that, a landlord 

suing for rent having proved a yearly lease by parole, missives 

produced by him when called for by the defender were not 

required, and his claim was not affected by the want of stamps 

; . thereon. Stobbs v Meneely and Wilson, 2, 318. 

II. Assignation and Sub-lease. 

Sub-lease — Hypothec. — Held that a tenant who sub-let or assigned 
the possession of his ground had no hypothec for the surplus 
rent or grassum payable to him by the sub-tenant. Scott v 
Anderson, Gl, 305. 

SiMetting — Urban lease, — ^A yearly tenant in an urban lease has 
power to sub-let. Murray v M^Eobbie, Gl, 278. 

IIL Possession, Use, and Warranty of Subject, and Relative 
Remedies— (a) Landlord's Obligations, &e. 

Exclusive possession — Limited use — Seizure of effects on subjects, — 
Where harbour trustees let to a curer, solely for curing herrings 
and placing curing utensils there, part of a harbour, reserving to 
them to use it for harbour purposes, held that the curer had not 
such exclusive possession as prevented the trustees from seizing 
his effects for payment of his harbour rates under the Harbour 
Clauses Act, 1847. Mair v Peterhead Harbour Trustees, 1, 148. 

Specific performa/nce — Enforcing delivery of subject, — It is competent 
. for the Sheriff to order specific performance by the landlord of a 
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contraot of lease. Opinion that, failing his giving possession, it 
is competent to grant warrant to officers to break open the doors 
and put the tenant in possession. Millat v Marahally G29 226. 

Use of subjects — Damp house — Reparation, — Held that a tenant is 
entitled to have a habitable house to live in during his 
occupancy, and that the landlord is liable in damages if any 
injury resiilts from the house being left after notice in an 
insanitary condition. Colqvhoun v Scott, 4, 389. 

Use of subjects — Damp premises — Renunciation — Reparation. — Held 
that a tenant was entitled to renounce the lease of a shop in 
respect of damp, and that the landlord was liable in damages 
for deterioration of goods, (fee, resulting from the damp. 
Gathcart Railway Company v M^Lachlan, 3, 219. 

Use of subjects — Damage from rats — Reparation, — Circumstances in 
which compensation was given for damage done by rats to 
grocers' stock, the landlord having failed to put down the rats 
after due notice had been given, but damages on account of 
loss of and injury to trade, depreciation or loss in value of 
fittings, and general trouble and annoyance caused, refused, 
St, George Go-operative Society v Stetvart, 9, 86. 

Use of subjects — Damage by rats — Reparation, — In order to sustain 
a claim by a tenant for damage by rats, there must be failure 
on the part of the landlord in putting the premises into repair 
after due notice. Grooks v Af^Gtdloch, 3, 276. 

Use of subjects — Damage by overflow of water — Order to repair 
defective apparatus, — Where water had flowed from an upper 
flat through the fault of the defender's tenants, and damaged 
the property beneath^-the water apparatus being sufficient 
and in good order — in a petition to ordain the proprietor of 
the upper flat to repair the water apparatus in his flat, the 
defender was assoilzied, Langwill v Mojckayy 1, 122. 

Use of subjects — Dama/ge to health through alleged taint in water supply 
— Reparation, — A tenant complained that, owing to a defective 
arrangement for supplying water to his house, sewer gas had 
found its way into the water, causing illness in his family. 
Held that, in respect the apparatus for the water supply was 
reasonably sufficient, and it had not been allowed to fall into 
disrepair, the landlord was not liable in damages for any 
illness that had occurred. Hogg v Aitken, 7, 192. 

Use of subjects — Defective roof -^ Reparation. — A gutter in the 
middle of a valley or double roof was terminated by a 
skew or blocking course, through which a cbnductdt pipe 
was passed to carry off* rain water from the gutter. The 
skew was higher than the sides of the gutter,, and the pipe 
having been choked up, the water rose above the level of the 
gutter lead and passed through the roof, damaging the tenant's 
goods. Held that the landlord was liable to make good the 
damage, in respect that the skew was too high. Wilson, 
Guthrie, <fc Gompany v Wright, 8, 51 ; G2, 286. 

Use of subjects — Defective dravns — Obligation to apply smoke test — 
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ReparaMdn. — A landlord, on complaint being made by his 
urban tenant, had the drains of his house examined and certain 
repairs made, but did not have them tested by the smoke test. 
Some time afterwards fever broke out in the tenant's family, 
and on inspection and testing by the sanitary authorities 
the drains were foimd to be still defective. The landlord was 
held liable in damages because he had omitted to have the 
drains tested. Fergu9on v Gourlay, 3, 255 ; G2, 283. 

Use of sfubjects — Defective drains — Personal Hahility of trustees pro- 
prietors. — An action having been raised by a tenant against 
his landlords, who were trustees, directed against them as 
trustees and as individuals, and claiming damages for loss he 
had sustained by their having allowed his drains to remain 
insanitary, the conclusion against the individuals was dismissed; 
but after proof the trust was found liable in damages. Sinclair 
V Fvllerton's Trustees, 10, 256. 

Use of subjects — Defective drains — Repara;tion, — Circumstances in 
which a landlord held not liable in damages for illness said to 
have been caused by defective drainage. Opinion that, if a 
landlord compelled his tenant to stay in an insanitary house by 
threatening to sequestrate and carry back his furniture if he 
removed, the doctrine of law laid down in Munn v Henderson, 
that the tenant by remaining took the risk of illness, would 
not apply. Morrison v Patterson, 6, 332. 

Use of subjects — Defective drains — Reparation, — Held that the tenant 
of a house rented at £50 per annum was entitled to a deduction 
of JB16 from his rent in respect that he had been obliged to remove 
himself and his family from the house in consequence of the 
bad state of the drains, and that he had paid that sum as rent 
for a furnished house for one month, during part of which 
time the drains of his own house were under repair. Welsh, 
Walker <fc Mojepherson v Sowter, 6, 130. 

Use of subjects — Defective drains — Reparation. — Circumstances in 
which illness was held attributable to defective drainage. 
Taylor v Nimmo, 4, 224. 

Use of subjects — Defective drains — Reparation. — Held that a land- 
lord who, through his factor, was warned by the tenant of the 
existence of bad smells in the dwelling-house occupied by the 
tenant, and who failed to get the cause of these discovered and 
remedied, was liable in compensation for direct loss the tenant 
had suffered through such failure. Finlay v Thonuis, %^ 113. 

Use of subjects — Defective drains — Reparation. — Held that a tenant 
was entitled to damages in consequence of his having to 
remove in respect of the dwelling-house being insufficiently 
drained, but was not entitled to damages for the death of a 
child from illness contracted in the house before any complaint 
was made to the landlord. Circumstances in which damages 
held equal to the amount of rent due. Stewart v Smellie, 
7, 336. 

Use of subjects — F€dl of ceiling in house — R^M/ration. — Held that the 
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proprietors of a house were liable for an accident occasioned 
by the falling of a ceiling, the defective condition of which had 
been notified to their factor. Lawless y Glasgow Police Com- 
missioners^ 8, 195. 

Use of subjects — Farm — Abstraction of water, — ^Terms of a sub-lease 
of a farm by mineral lessees who were also tenants of the 
surface, which were hM to exclude any claim by the sub-tenant 
for loss by abstraction of water by the mineral workings. 
Lochore Coal Compam,y v Paton^ G2, 290. 

Use of svhjects — Gam^ — ^^ Pinning ^^ fields. — A landlord is not 
entitled to " pin " fields let to an agricultural tenant for the 
purpose of preventing poachers from netting, in respect that 
^' pinning " would interfere with the tenant's use of the land. 
Wood V M'Ritckie, 02, 263. 

Use of svhjects — House not hahitable — Tenant's entry. — Held that, if 
a house which has been let is not habitable, in a reasonable 
sense, at the time of entry, or if it is not in the condition that 
the tenant was entitled to expect and insist on, as by non- 
completion of stipulated rep&irs, the tenant will not be bound 
to enter. Circumstances in which house held out of proper 
condition. Forbes v M^Intyre^ 1, 379. 

Use of subjects — Partial eviction in consequence of legislation — Rights 
of parties inter se. — Where a tenant was interdicted umler the 
Public Health Act from using the byre on his holding (the 
most profitable part of the subjects), and the landlord refused 
either to build a new one or to convert other existing buildings 
into a byre, held that the tenant was entitled to renounce the 
lease, and to recover damages from the landlord in respect of 
the eviction and of the landlord's having used sequestration 
for the full rent after the tenant had been deprived of a 
material part of the subject let. Observalions on the mutual 
rights of parties when deprived of part of the subjects of 
lease by the operation of statute. Rebeeoa v Corbels Trustees^ 

3, 161. 

Use of subjects — Pollution of farm land — Responsibility of landlord 
for pollution by hisfeuars — Abatement of rent. — ^A lessor under 
powers contained in a lease of a farm resumed a part of the 
lands and feued it for the erection of dwelling-houses by feu 
contracts providing that the feuars were to make sewers as he 
should prescribe, but he failed to prescribe how the sewers 
were to be made, and refused permission to have them made 
through the farm, which was the natural outlet. The sewage 
in consequence flowed over a portion of the farm, w*hich 
became unfit for cropping, and, the lessee being prohibited by 
the local authority from grazing his milk cows on it, was 
deprived of the use of it, and claimed an almtement from his 
rent. Held that the lessor was responsible for the pollution, 
and that the lessee was entitled to abatement. Hair v Lang, 

4, 113. 

Use of sutject — Upkeep offences. — ^An agricultural lease stipulated 
that the tenant should accept the fences and hedges as in 
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sufficient repair and maintain them during its currency, but 
the landlord was by another provision entitled, if he chose, to 
clean and prune the hedges himself, and charge the tenant 
with one-half of the cost. It was proved that during a long 
course of years the landlord had exercised this option, and had 
V not given any notice to the tenant that he was to cease doing 
so. Held that on the hedges getting into a state of disrepair 
the landlord was responsible for damage sustained by the 
tenant in consequence. Gardiner v Graeme, 5, 192. 

Warrandice — Landlord's liahUity for consenting to invasion of 
t^tvant^B possession — Reparation, — A yearly tenant raised, 
- against his landlords only, an action for declarator of his 
tenancy, for removal of an encroachment (consented to by the 
landlords) constructed by a co-tenant, and for damages in 
respect of the encroachment. Held that the pursuer was 
entitled to damages against the landlords, but that the 
declarator was in the circumstances unnecessary^ and that he 
could not insist upon the removal, damages being a sufficient 
remedy in the circumstances. Martin v Miller's Trustees, 
10, 189. 

Wan^andice — Latent defect in subject let — Reparation, — ^A tenant, 
who had occupied a house for two years, was hurt while sitting 
at his fireside by the fall of part of the ceiling without warning 
or any apparent cause. Held that, in the circumstances, there 
was no proof of fault on the part of the landlord, and no 
warrandice against latent defects, such as to entitle the tenant 
to damages. Harbison v Rohb, Gl, 287. 

Warrandice — Misrepresentation — Lease of groiise shooting — Renun- 
ciation, — Held that, where shootings had been represented to 
be well stocked and a probable bag of sixty brace stated in the 
advertisement, the tenants were entitled to renounce their lease 
of them and to obtain repayment of the rent and expenses 
after a trial had shown that the representations were false. 
Belfrage v Fletcher, 9, 81. 

III. Possession, Use, and Warranty of Subjects, and Relative 
Remedies— 0>) Tenant's Obligations, fte. 

Possession — Obligation on tenant to possess — Damages, — A tenant of 
lu-ban subjects having, without his landlord's consent, ceased to 
possess them for several months, they were damaged by street 
boys who entered into them. Held that the tenant was liable to 
the landlord for the daipage so caused. Bell v Greer, 8, 215. 

Use of subjects — Da/mage by rats — Liability of landlord — Tenant's 
duty, — Held that the landlord of a shop let to a baker was not 
liable in damages to his tenant in respect of damage done by 
rats to the tenant's stock, the landlord having, when called on, 
executed all such repairs as were suggested by the tenant or 
seemed requisite, and the tenant not having bestirred himself 
to find whence the rats came. Houston v Wood-row,- 6, 126. 

Use of subjeets^Diamage byrats—Repa/ration, — Circumstances in 
which held {rev, Sherifif-Substitute) that a tenant hastily 
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leaving the premises and clainiiog damages for injury done to 
his stock by rats had no claim for said damage against his 
landlord, who had taken proper measures to exterminate the 
rats. Ward y Glasgow Magistrates, 4, 19 and 292. 

Use of svhjects — Damp premises — Right to flit between terrn^ — Onus 
of proof. — Held that the onus of establishing a right to remove 
from a house between terms on account of its being uninhabi- 
table lies upon the tenant ; that the tenant is bound to give 
the landlord reasonable opportunity of remedying defects, if 
these defects are readily capable of being remedied ; and that, 
in the circumstances, the ontis upon the tenant had not been 
discharged. Cuthhertson^s Trustees v Turner, 3, 446. 

Use of subjects — Defective drains — Abandonment of possession — 
Liability for rent, — Held that, where a house is in such an 
insanitary condition as to be dangerous to health, the tenant 
may leave it without being liable for payment of rent for the 
current half year. Allison v Tosh, 4, 337. 

Use of subjects — Excess of game — Danuvges, — In an action at the 
instance of an agricultural tenant against his landlord for 
damage to crops by the ravages of hares and rabbits, circum- 
stances in which held that, in view of the terms of the lease, 
the tenant could not recover damages, unless on proof (which 
was not forthcoming) of an excessive increase in the quantity 
of game, amounting to bad faith on the part of the landlord. 
Guthrie v Fletcher, 4, 205. 

Use of subjects — Failure to keep shop licensed — Damages, — It was a 
condition of a lease of a shop in Dundee that the tenant should 
keep the subjects licensed for the sale of groceries, wines, and 
spirits. The defender, the tenant, having got new premises 
of his own, withdrew his application for a license for the 
subjects let to him for the last year of his lease, in consequence 
of which the shop was unlicensed. Held that the defender 
was liable in damages, and the damages assessed at the differ- 
ence between the rent obtained as an unlicensed shop and the 
rent oflfered for the shop if licensed on a five years' lease. Don 
V Brew, G2, 117. 

Use of subjects — Insanitary house — Notice to removed tenant that 
house repaired, — Held, in an action for rent of a house for the 
time it was unoccupied while insanitary, that the tenant was 
not boimd to occupy it until it was put in a sanitary condition, 
and, no intimation having been sent that it was, that he was 
not liable for the rent. Stetvart v Smellie, 7, 336. 

Use of subjects — Miscropping — Pactional rent — Personal bar, — A 
tenant farmer, in contravention of his lease, miscropped his 
farm, and, in a question between him and his landlord, pled 
but failed to prove acquiescence. The landlord's claim to 
pactional rent for miscropping was sustained as a counter 
claim against the tenant's claim for compensation under the 
Agricultural Holdings Act, 1883. Observations on miscropping. 
Lamb V MitchelVs Trustees, 1883, 10 R. 640, distinguished, 
Soofs Trustees v Z.' Whamcliffe, 1, 189. 
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Use of subjects — Noise and vibration — Printing machines — Interdict, 
— Held that where premises were let as a printing office the 
landlord was not entitled to demand that noise and vibration 
should be entirely stopped, but the tenant was entitled to the 
fair and reasonable use of the necessary printing machines; 
and abatement of noise and vibration having been effected so 
far as reasonable, interdict granted only quoad ultra. Walker 
and Others v Cameron, 2, 49. 

Use of subjects — Obligation to clean out milUdam — Retention of rent — 
Acquiescence, — Circumstances in which held, where landlord 
and tenant were mutually bound to clean out a mill-dam, but 
did not, that the right of the tenant to retain rent on account 
of the non-performance by the landlord of this material part 
of the lease was lost by acquiescence on the part of the tenant. 
Young v Scrimgeour, 6, 197. 

Use of subjects — Order to fire and air house, — A landlord presented 
a petition against his tenant to have the tenant onlained to 
fire and air the house so as to prevent deterioration from damp, 
or, in the event of the defender failing to do so, for warrant to 
the pursuer to do so at the defender's expense. Held that, to 
justify such an application, a very clear case of neglect on the 
tenant's part required to be made out, and that the facts 
proved were not sufficient. Poison v Covoan, 6, 209. 

Use of subjects — Overloading of floor — Personal bar, — Tenants of a 
warehouse, who unreasonably loaded its upper floor so that it 
gave way, held barred from setting off against the landlord's 
claim for rent their claim of damages for loss of use of the 
premises. Stewart v Corrie, Mackie, <& Company, 1, 34. 

Use of subjects — Renunciation, — Circumstances in which tenants 
were held liable for six months' rent, although they were 
entitled to abandon the lease of their shop. St, George Co- 
operative Society v Stewart, 9, 86. 

Use of subjects — TrepoM by game tenant — Interdict granted to a 
farmer against a person employed by a game tenant to protect 
the game being upon the lands except for the purpose of 
watching trespassers, or for game purposes. Lanlon v Wa^t, 
Gl, 280. 

Use of subjects — Unsound roof — Flooding by rain uxUer — Tenan^^s 
absence from home, — Held that there was no liability on a tenant 
of a dwelling-house in Glasgow to occupy the house continuously, 
or to inform the landlord of his intended prolonged absence ; 
that when, in the tenant's absence, a flooding took place owing 
to the choking of >a conductor on a sunk roof, the landlord 
had no groimd of action against the tenant on the plea that 
the damage had been aggravated by the tenant's absence; and 
further that, the flooding having been due to the landlord's 
failure to keep the roof watertight, the tenant had a good 
claim against him for loss of occupancy and damage due to 
the flooding. Dickie v Colville, 10, 282. 
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IV. Rent and Prestations. 

Bowing contract — Claim for damages set of against rent, — Held 
that, although a claim for damages camiot, as a rule, be 
pleaded agaiust rent, yet where the rent was conditional on 
the performance of the lessor*8 part of a bowing contract, a 
claim for damages arising out of his non-implement thereof was 
a competent set-off against the rent due to him. Kerr v 
Hannahy 8, 152. 

Claim on tenants bankruptcy — Valuation by Court, — Held that it 
is only when a lease is de facto broken by bankvuptcy that a 
landlord can apply to the Court to have his claim for rent 
valued in terms of section 53 of the Bankruptcy Act, 1856. 
Cunningham v Robertwi, 89 102. 

Destruction of premises — Apportionment of rent, — ^A house, let by 
the year from Whitsunday to Whitsunday, was totally 
destroyed by fire on 21st Janxiary, 1889. Of the yearly rent 
oncrhsif was paid on 11th November, 1888. A question 
having arisen between the landlord and tenant as to the date 
from which the second half-year's occupancy was to be 
calculated, held that the half-year's rent paid at Martinmas 
was in respect of occupation from 28th May to 28th November, 
and that therefore the second half-year must be calculated 
from the last-mentioned date. Hutchison v Spencer, 5, 399. 

Hquitahle claim for abatement — The tenant of a farm claimed from 
his landlord abatement of rent on account of farms having 
decreased in value in recent years, and the landlord having 
given an abatement to his other tenants, Jield that the tenant 
had no legal claim. Whitton v Ewan, 4, 214. 

Irritancy — Bankruptcy of tenant — Damages for reduced rent, — 
Where a landlord, in the exercise of an option in the lea^e, 
removed a tenant who had become bankrupt, held that he was 
entitled to damages for the lower rent he received thereafter. 
Stewards Trustees v MansovCs Trustees, 2, 182. 

Irritancy — Claim for rent to stipulated ish — Claim for arrears and 
current rent, — Held that where the landlord has terminated 
a lease with a period of years still to run by enforcing a decree 
of removal against his tenant, he cannot claim the difference 
between the rent stipulated in the lease and the reduced rent at 
which he has let the lands to a new tenant. Held also that a 
landlord, by enforcing a decree of removal, is not barred from 
recovering arrears of rent or current rent due by the tenant at 
the date of his removal. Macneal v Smith, 2, 338. 

Legal terms — Proof, — A tenant was bound by lease to pay rent at 
Martinmas and Whitsunday. Held by the Sheriff {rev, Sheriff- 
Substitute) that it was not competent to lead evidence that, 
by the custom of the county and the understanding of the 
parties, the terms mentioned meant Martinmas and Whit- 
sunday, old style. Walker v Charles, Gl, 273. 

Long lease — Clause of relief — Boad money — Bogue money — School- 
Tnaster's salary. — In interpreting a clause of relief in a long 
lease dated 1835, (1) ''road money'' held not to include the 
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assessment under the Roads and Bridges Act of 1878; (2) 
"rogue money" held not to include the county police assessment 
under the statute of 1857 ; (3) opinion that the education rate 
levied \mder the Education Act is not the same as, or to any 
extent included in, " schoolmaster's salary." M^Eioan v Brody, 

PttctioncU rent — Mucropping — Acquiescence — Aivard of overmna/n. — 
Held that the award by an oversman of damages in respect 
of miscropping fell to be sustained, notwithstanding that by 
the lease the pactional rent for miscropping was to be paid at 
the Martinmas following the miscropping, and that a receipt 
for the rent then due had been granted containing no reserva- 
tion of the claim for miscropping. Modification of pactional 
rent to amount of injury done sustained. Hunter v Barron's 
Trustees, 8, 33. 

Pactional rent — Miscroppin>g — Implied discharge, — Held that an 
unreserved receipt for the first half of the year's ordinary rent 
did not bar the landlord from claiming the whole of the 
pactional rent for miscropping which had been incurred during 
that year, where the claim for pactional rent was mooted at 
the date of the receipt. Birrell v Baird^ 8, 462. 

Partial loss of subject — Restriction of license — Whether reduction of 
rent due, — Held that a tenant took the risk of a hotel license 
being reduced to a public-house license although there was no 
fault on his part, and a reduction of rent refused, Kin^s 
Trustees v Wylie, 2, 308. 

Premature payment — Heritable creditor. — The presumption of collu- 
sion where a tenant pays rent forehand applies in a question 
with a heritable creditor as well as a purchaser. Circumstances 
in which the presumption was held not to be rebutted by proof 
of bona fides, Glasgow Savings Investment Company v Mills 
and Others, G2, 258. 

Premature payment of rent — Arrestment, — A let premises to B, the 
rent of which was to be paid half-yearly at the usual terms. 
B paid a Whitsunday half-year's rent on 28th April. C, a 
creditor of A, used an arrestment in B's hands the day before 
the Whitsunday term. Held that the (premature) payment 
of the rent did not protect B from second payment. Grant v 
Thomson, 4, 375. 

Betention-^Liquid and illiquid claims, — In an action for rent raised 
by a landlord during the currency of a lease against his 
agricultural tenant the latter offered payment of the rent, but 
under deduction of a small sum which he alleged to be due by 
the landlord as his share of the expense incurred in repairing 
the banks of streams bounding the farm. Under minute of 
lease this expense was to be borne in certain proportions by 
both parties. The landlord did not admit that this particular 
work was necessary or had been performed. Held in the 
circumstances that the tenant was not entitled to retain his 
rent or any part of it pending the settlement of his disputed 
glaim. Smith v Scott, 7, 107« 
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detention— Obligation to bum heather — Voles, — ^A tenant is not 
entitled to retain his rent on account of claims of damage 
against the landlord in respect of his failure to fulfil an 
obligation in the lease to bum heather, and in respect of 
the ravages of voles. Johnstone v Whittle, G2, 253. 

detention for breach of lease, — Mora. — Where a tenant was silent 
for years as to obligations for improvements undertaken by his 
landlord, and first claimed their fulfilment when sequestration 
was used for non-payment of rent, held that it was then too 
late to retain his rent on account of their non-fulfilment. 
Burnett v Donald^ 2, 266. 

Services not stipulated in toriting — Removing — Crofter, — In an 
action of removing by the principal tenant of a farm against a 
sub-tenant (a crofter), it was averred that, in addition to a 
money rent, the sub-tenant had agreed verbally to give the 
services of (1) a harvest hand, (2) a man to do ordinary farm 
labour at other times than during harvest, and (3) a female 
farm labourer — all whenever required by the principal tenant, 
and for a fixed wage. Held that, to render such an agreement 
binding, it must, in conformity with section 21 of the Heritable 
Jurisdiction Act (20 Geo. II. cap. 50), be reduced to writing, 
and that the action therefore fell to be dismissed. Opinion 
that the services specified were not " rent," and that an action 
of removing, under section 27 of the Agricultural Holdings 
. Act, 1883, referred to in section 3 of the Crofters Holdings 
Act, 1886, was not, in the circumstances, a competent remedy 
for non-performance. Dennison v Wilson, 4, 266. 

v.— Hypothec— (a) Competency and Effect. 

Discharge of hypothec hy novation of debt of rent, — Where a landlord 
took and discounted a promissory note for rent, but made 
express reservation of his hypothec, and it was not paid by 
the granter, held that the original indebtedness for rent was 
not discharged, and the right to sequestrate was therefore not 
lost. Davies v Mackenzie, 10, 163. 

Hired articles — Boiler and engine. — Held that a boiler and engine 
on hire to the tenant of premises used for the manufacture of 
firewood were not subject to the landlord's hypothec. Haddcm 
V M'Kim, 2, 246. 

Hired mangle, — Held that a landlord's hypothec covered a mangle 
which formed the most valuable part of the plenishing of a 
laundry let to a tenant who had obtained possession of the 
mangle on the hire-purchase system. Brough v Hendry, 
8, 215. 

Hired piomoforte, — Held that a hired piano was subject to the 
landlord's hypothec. M^DougalVs Trustees v Maver <fe S<m, 
5, 325. 

Hired sewing machine. — ^A sewing machine hired by the tenant of a 
dwelling-house on the hire-purchase system falls under the 
landlord's hypothec. Dickson v Singer Manufacturing Com- 
pany, G2, 269, 
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Hired tewing machine. — Held that a sewing machine let on hire to 
a shoemaker, and not forming an ordinary or necessary part of 
the plenishing, was not subject to the landlord's hypothec. 
Watson Y Singer Manufactvring Compa/ny, 1, 20. 

Hired sewing machine. — Held that a sewing machine in the custody 
of a tenant on the '^hire-purchase'' system is not liable to 
sequestration for rent. Wheeler ds Wilson Manufousturing 
Company v M^Kenna^ 2t 123. 

Hypothec over agricultural subjects — Contract — Essential error. — A 
farmer became tenant of a farm at Martinmas, 1879, under an 
informal bargain, and in 1882 signed a lease of the farm for 
seven crops from Martinmas, 1879, which, notwithstanding the 
date thereof, was declared to be the term of entry. The 
landlord sequestrated the stocking of the farm for the rent of 
crop 1884, and the tenant thereafter, on the narrative, inter 
alia, of the sequestration proceedings, granted an assignation 
to certain creditors under which he retained possession as their 
manager. Held, in an action by another creditor in which the 
assignation was impugned, that the sequestration proceedings 
were valid, as the lease was current at 11th November, 1881, 
that there was no essential error in the granting of the 
assignation, and that it was valid and effectual. Henderson v 
Robh, 6, 136. 

Hypothec over agricultural subjects — Lea^e current when hypothec 
abolished. — Circumstances in which held that under a lease 
executed in January, 1882, bearing to be for ten years from 
Whitsunday, 1881, the landlord had no right of hypothec. 
Irvine v Cumming, 4^ 202. 

Hypothec over a^gricultural subjects — Lease current when hypothec 
abolished. — A lease executed in 1882, in which it was agreed 
to hold Martinmas, 1878, as the term of entry and commence- 
ment of a nineteen years' tenure, held not to be a lease current 
at 11th November, 1881, the date of commencement of the 
Hypothec Abolition Act of 1880 ; and held that therefore the 
proprietor had no right of hypothec in respect of it reserved 
under section 1 of the Act, and no right to sequestrate for 
rent. Graham v Murdoch^ 1, 363. 

Hypothec over articles in premises for sale on commission — Interdict 
against sale. — Held that the landlord's hypothec did not extend 
to articles in the tenant's possession as samples of goods 
belonging to a company for whom he acted as agent, and from 
whom he received a contribution towards his rent. Interdict 
graced to the company against sale by the landlord, the 
sequestration for rent being brought under the Debts Recovery 
Act. PtUsometer Engineering Company v Graciey 8, 117. 

Hypothec over invecta et illata — Livery-stable keeper. — ^A landlord's 
hypothec entitles him on the bankruptcy of his tenant, being 
a livery-stable keeper, to a preference over the unpaid charges 
for the keep of the horses in the tenant's stable, without dis- 
tinction — at least where such charges are not distinguished in 
the accounts between the parties — ^between the parts of the 
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charges which may be (1) for stable room, (2) for feeding, and 
(3) for grooming. Observations on the practice in dealing with 
similar questions in the bankruptcy of storekeepers. Guild cmd 
Another v Sudden's Trustee, G2, 266. 

Interest on improvement eocpenditure. — The landlord's hypothec does 
not protect interest payable to a landlord by his tenant along 
with his rent, in terms of the lease, upon money expended 
by the landlord on improvements. Ross v M^LarerCs Trustee, 
Gl, 309. 

Letting of steam power, — ^There can be no hypothec for the payment 
stipulated for the use of steam power, even where such 
hypothec is expressly contracted for. Sandeman and McLennan 
V Thomson, Gl, 75. 

Obligation to stock grass farm,-^A farm partly arable and partly 
pasture was let in 1875, with obligations on the tenant to 
sufficiently stock it, and to lay down in grass a portion of the 
arable land, and with power to him to lay down in grass "a larger 
" extent " of the farm. The landlord erected, at considerable 
outlay, suitable buildings for a farm partly arable. The whole 
land having been laid down in grass by the tenant, and there 
being on it only a winter stock of sheep not sufficient to secure 
the rent, but the tenant offering to pay the rent under deduc- 
tion of interest till the term of payment, held that the tenant 
was not bound to put on the farm a stock of cattle and horses in 
order to secure the landlord's right of hypothec for the rent. 
Newton v Glendinning, 3, 39. 

Plenishing order — Auctioneer tenant — Premises fitted up by landlord, 
— Where premises were let to tenants to be used for the 
business of auctioneers and valuators, and were to be fitted up 
for them for that purpose, held that the landlord could not 
compel the tenants to plenish in security for a year's rent or 
eject them for not plenishing. Gardm/er v Anderson Brothers, 
6, 57. 

Eent — Legal terms, — Where a landlord and tenant agreed that rent 
was to be payable at Whitsunday and Martinmas, old style, 
an action of sequestration for Martinmas rent, raised on 12th 
November, dismissed as premature. Murray's Trustee v 
Macfarlane, Gl, 273. 

Sequestration — Carrying baxik effects after private sale, — Held that 
the invecta et illata in an urban tenement are hypothecated to 
the landlord in security of his rent, and that he can follow 
them when sold privately and cause them to be restored to the 
premises when they form the entire plenishing of the tenement. 
Anderson v Eussell, 2, 355. 

Seqttestration — Factor's title to sue, — Jleld that the factor of a 
property has not, as such, a title to pursue a sequestration 
for rent against a tenant in the property, Beveridge v Black, 
G2, 265. 

Sequestration — Partus sequitur ventrem. — A cow sequestrated for 
rent gave birth to a calf. Held that the calf fell under the 
sequestration. Grant v Farquhar's Trustee, Gl, 312, 
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Sequestration for revU — Bankruptcy of tenant — Surrogatum for 
sequestrated effects — Landlord's rights over goods obtained by 
tenant's fraud, — L, the landlord of a warehouse, let the subjects 
to D. Two months' rent, which fell due on 28th May, 1891, 
was not paid, whereupon L sequestrated D's stock. The 
sequestrated effects were subsequently, in ignorance of the 
sequestration, taken back by the merchants who supplied them. 
D was sequestrated in bankruptcy within sixty days, and his 
trustee threatened action against the merchants for reduction 
of their preference, and the questions between them were 
compromised by a payment to the trustee of £50. L then, 
founding on his sequestration proceedings, asked preferable 
payment of the rent from the trustee out of the £50. The 
goods sequestrated by the landlord had been obtained by the 
bankrupt's fraud. Held that, the sequestrated stock never 
having been subject to the landlord's hypothec, the trustee 
was not liable for the rent either in respect of the £50 or 
otherwise. Life Association of Scotland v Galbraith, 9, 178. 

Sequestration for rent — Warrant to carry back — Duty of custodier of 
^furniture upon intimation of application for warrant, — Circum- 
stances in which landlord justified in applying for warrant to 
carry back furniture subject to his hypotiiec, and removed by 
the tenant. Held that the railway company in whose hands 
the furniture had been placed for transit by the tenant, upon 
receiving a citation to show cause why warrant to carry back 
should not be granted, were interpelled from making delivery 
of the furniture. Brown v Black, 9, 281. 

Sequestration or imprisonment — Small Debt decree. — When a land- 
lord had obtained a Small Debt decree for a half-year's rent 
and incarcerated the tenant under it, held incompetent to 
sequestrate the tenant's effects for the same rent. Spence v 
Bisset, Gl, 302. 

Tenant's insurance money as surrogate, — Held that the proceeds of 
a tenant's policy of insurance are not ex lege a surrogate for 
subjects over which the landlord's hypothec extends. North 
British and Mercantile Insurance Company v Mitchell and 
Others, 1, 230. 

Timeous sequestration — Customary term of entry. — Where the entry 
to premises was, by the custom of the district, the 28th May, 
held incompetent to sequestrate prior to that time for the rent 
of a year of occupancy beginning then. Weddell v Thorn and 
Reid, 2t 384. 

Urban or rural subject. — Held that, where a mill and lands were let 
for a slump sum, the mill being admittedly the more valuable 
part of the subjects, the landlord's hypothec was not abolished 
by the Hypothec Abolition Act^ 1880. Jad^son v Rodger, 
7, 202. 

V. Hypothec— <b) Competition. 

Arrtstment — Furthcoming. — A creditor arrested certain goods be- 
longing to his debtor in the hands of a railway company. 
The goods were subsequently carried back under a process of 
sequestration and sale to the debtor's shop as being subject to 
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the landlord's hypothec. Held, in an action of furthcoming 
against the railway company, that the landlord, by virtue of 
his right of hypothec, had a preference over an arresting 
creditor, and that the defenders were not bound to make the 
goods furthcoming to the pursuers. Borthwick <& Ingram v 
North British Railway Company^ 9, 60. 

Extent of preference in t^nanfs bankruptcy, — Held that on the bank- 
ruptcy of a tenant, the landlord's hypothec, not being a 
security for more than the rent of the current year, did not 
entitle him to claim a preference for the rent of the ensuing 
year, or for a proportion to the date of bankruptcy of a bonus 
payable more than two years afterwards. McLaren v Gowans 
d: Goodlet'n Trustee, 2, 80. 

Poor rates, — A claim for poor rates is preferable to a landlord's 
hypothec, and if a landlord sequestrates and sells the tenant's 
effects, he becomes liable for unpaid poor rates. Adamson and 
Miller v Ambrose, 61, 315. 

Privilege of domestic servant^ s wages, — The wages of a domestic 
servant held not to be preferable to the landlord's hypothec 
for rent. Grant v Chalk and Another, G2, 364. 

Privilege of workm^an^s wages, — Held that the landlord is to be 
preferred in respect of his hypothec to a workman claiming 
wages against his bankrupt employer, the Bankruptcy Act 
and the amending Act of 1875 not affecting the landlord's 
right of hypothec. Tait v Neilson and M^Kenzi^ <k Son, 
G2, 366. 

Privilege of worhman^s wages. — Held that the wages of domestic 
servants, and so of a joiner's workmen in respect of their 
privilege conferred by the Bankruptcy Act of 1875, are pre- 
ferable to the hypothec of the landlord. Boag and Others v 
M^Laine and Others, 62, 360. 

Privilege of worhmefrCs wages, — Held that workmen's wages have no 
preference in a question with the landlord's hypothec. Weddell 
V Thom, 2, 384. 

Steelbow — Whether it is mutuum or locatio — Whether it gives land- 
lord preference in tenants bankruptcy, — Held that a landlord 
had no preference over other creditors upon the straw and 
chaff of the waygoing crop of a bankrupt tenant, although the 
tenant upon his entry to the lands received two-thirds of the 
straw and chaff of his predecessor's last crop without making 
any payment therefor, and undertook at the end of his lease 
in the same way to leave similar quantities of straw and chaff 
without payment, these quantities not having been expressly 
let as steelbow, and that the landlord's only remedy was to 
rank for damages. Held further that steelbow fungibles fall 
under the mutuum of the Roman law, and confer no right of 
preference on the landlord over other creditors of the tenant 
Macneal v Smith, 2, 331. 

V. Hypothec— <e) Intromitter. 

Poinding creditor, — A landlord is entitled to recover from a 
creditor of his tenant who has c^rrente termino^ poinded 
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and sold effects subject to his hypothec, the full amount of 
the rent for which these goods were hypothecated. After 
the term of payment of the rent, but not before, it is a 
good defence that the poinding creditor left in the premises 
effects of value enough to pay the rent. A poinding creditor 
ought before selling to offer payment of the rent. Small v 
Boyds, Gl, 307. 

Foindmg creditor. — A landlord is not entitled to recover from a 
creditor of his tenant who has poinded and sold things subject 
to his hypothec the full amount of the term's rent, but 
only the sum realised by the sale after deducting expenses. 
Miller v Rankin^ 62, 276. 

Poinding (yr€dit07\ — Held that the penal liability of intromitters 
with effects of a tenant subject to a landlord's hypothec for 
the whole of the current year's rent may be modified. Small v 
Boi/d and Millar v Ballingall considered. Chalmers v Brown, 
6, 197. 

Poinding creditor and officer, — The furniture of a tenant of a 
dwelling-house was poinded and sold by a creditor in face 
of a warning given to the sheriff-officer before the sale that 
the rent was unpaid. The sale under the poinding having 
realised less than the rent, held that the liability of the 
poinding creditor and of the sheriff-officer was limited to the 
amount realised by the sale. Millar v Ballingall and lire, 
4, 87 ; 5, 29. 

Removal contractor, — A contractor removing between terms the 
* furniture of a house to a saleroom is liable (along with the 
tenant) for the unpaid rent of the house. Questions, whether 
he is liable for more than the current term's rent ; also, 
whether it is competent to sue him before the term when the 
rent is payable. Pullar v Munro and Another, G2, 279. 

v. Hypothec— (d) Expenses of Sequestration. 

• In security, — Where sequestration is justifiably led in security, but 
eventually the rent is duly paid, it is a general but not an 
invariable rule that each party bears his own expenses. 
Dovgans v Fraser, 8, 344. 

Sequestration currente termino. — Held that sequestration currente 
termino must, unless in very exceptional circumstances, be 
taken at the landlord's expense, if the rent be duly paid. 
Shaw V Browne, 1, 341. 

VI. Repairs. 

Extraordinary repairs of farm buildings. — The tenant of a farm 
claimed from his landlord the cost of repairing the roof of his 
granary. Held, notwithstanding an unusually strict clause in 
the lease with reference to repairs, that the landlord was liable 
for extraordinary repairs, and that the repairs made on the 
granary were of that nature. Whitton v Ewan, 4, 214. 

Failure by tenant to repair — Non-occupation — Damages, — A tenant 
was bound under a lease to " keep and maintain the premises 
" and contents thereof hereby let " in good order and repair 
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during the currency of the lease, ordinary tear and wear 
excepted. He left the premises eighteen months before the 
end of the lease and failed to implement his obligation to 
maintain. He was Jield liable in damages, measured not by 
what would be required to put everything in fresh condition 
for a new tenant, but by what would be required to renew 
defects over and above ordinary tear and wear. Opinion that 
the word " premises " in the lease included the whole subjects 
of lease. Wiseman v Alley^ 9, 254. 

Heir and executor — Liability under obligation to repair, — In a nine- 
teen years' lease the lessor of a farm was bound to repair the 
plaster of the dwelling-house ; to repair, and where necessary 
to renew, the doors in the building ; and to repair the granary 
floor and roofs of the steading where necessary ; and on condi- 
tion of these repairs being made, the tenants agreed to accept 
of the buildings as in good repair and to uphold them. The 
lessor having died before the repairs were made, held that the 
heir of entail in possession was liable to the tenants for the 
execution of the repairs, reserving any right of relief he might 
have against the lessor's executor. Bumfields v Stewarts^ 
Gl, 283. 

Landlord's undertaking to impt^ove farm — Meaning of " conduit " — 
detention of rent. — In the lease of a farm, the landlord bound 
himself to execute repairs and alterations on the farm described 
in a schedule subjoined to the lease. The schedule bore — 
" (6) Cothouses to be seen to and made right. (7) Conduits 
" to be redd and renewed, if required." The lease contained 
no stipulation as to the carriages for these repairs, Ac, being 
borne by the tenant. Held (1) that the landlord was bound 
to alter and improve the cothouses without the tenant supply- 
ing the carriages ; (2) that the obligation of the landlord as 
regards " conduits " extended only to built drains or " condies," 
and not to pipe drains, nor to the lowering of the levels of the 
built drains ; and (3) that the landlord having declined to put 
the cothouses right except upon condition of the tenant supply- 
ing the carriages, the tenant was entitled to retain the half 
year's rent sued for until the cothouses were put right. 
Gillespie v Atichterlonie, 2, 77 ; Zf 48. 

VIL Settlement at Ish— (a) At Common Law. 

Away-going crop — Grass for hay, — A tenant's lease expired at 
Whitsunday, 1865, as to the houses and grass, and at the 
separation of the crop as to the arable ground. At Whitsunday 
he had a field of grass, the seeds of which had been sown with 
the grain crop of the previous year, and of which he proposed 
making hay during the summer of 1865. The landlord took 
possession of the field at Whitsunday, on the plea that it was 
. "grass," to which he then obtained entry. Held that the 
tenant was entitled to reap a crop of hay, and that the 
landlord was liable to him in the value thereof. M^Nee v 
Camie, 61, 345. 

Compensation — Liquid and illiquid claims, — The landlord pur- 
chased from the tenant the waygoing crop, and the price was 
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fixed by arbiters. Held that the landlord could not plead in 
compensation as against the price (1) an illiquid claim for 
additional rent for miscropping during a previous year, and 
(2) a claim for a small sum of damages for removing fixtures. 
Gray V Forbes, Gl, 292. 

Fixtures — Tempcyrary erections on lands, — A builder having held a 
piece of laud on a yearly tenancy for a yard, and having 
erected thereon a shed and a toolhouse, removed them when 
the land was sold and his term of occupancy expired. Held, 
in an action at the instance of the purchasers, that he was 
entitled to do so, in respect of the nature of the buildings and 
of his occupancy, and of the conditions of the sale to the 
pursuers. Schoolar v Lawson, 6, 110. 

Incoming tetiant — Payment for grass seeds, — Circumstances in which 
held that an incoming tenant was not liable to the trustee for 
creditors of the outgoing tenant for the cost of grass seeds 
sown down by the outgoing tenant with the crop of the year 
preceding his ish. Wyllie v Low, 9, 280. 

Renunciation — Proof of renunciation. — Held that the terms of a 
verbal renunciation of a written lease, acquiesced in by both 
parties and followed by rei intervefUtcs, may be proved by 
parole. Doig v Adamson, 2, 287. 

Waygoing crop — Demise to incoming tenant — Attempted sale, — By 
the custom of an estate and express agreement in the verbal 
let to the outgoing tenant of a farm, she had to leave the crop 
to the incoming tenant at a valuation. Held that the land- 
lord, who had agreed that the incoming tenant should have 
the crop, was entitled to interdict against a public sale of the 
crop by a third party who had bought it from the outgoing 
tenant. Earl of Strathmore v Eobb, 6, 363. 

VII. Settlement at Ish— (b) Under the Agricultural 

Holdings Acts. 

Compensation for improvements — Agreement securing compensation — 
Appointment of referee by Sheriff — Appeal to Sheriff -Principal, 
— Held (I) that agreements to take effect under section 5 of 
the Agricultural Holdings Act of 1 883 must be stamped with 
agreement stamps; and (2) that receipts granted by the 
tenant for abatements of rent and bearing to contstin a 
discharge of all his claims under the Act are not agreements 
securing to the tenant such compensation as is allowed by the 
Act to be substituted for the statutory compensation, and the 
production of such receipts by the landlord will not prevent 
the tenant from obtaining the appointment of a referee. 
Competency of appeal from Sheriff-Substitute to Sheriff- 
Principal in petition for appointment of referee doubted, 
Gardiner v Lord Abercromby, 9, 33. 

Compensation for improvements — Appointment of referee, — Cir- 
cumstances in which held that, in respect of the landlord's 
failure to name a referee to act along with the referee named 
on behalf of the tenant, an appointment fell to be made by the 
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Sheriff under section 9 (6) of the Agricultural Holdings Act, 
1883. Observations on appointment by a Sheriff. BarrorCs 
Trtcstees v Hunter, 1, 221. 

Compensation for improveTnents — Appointment of referee — Notice of 
claim, — Held that the date of determination of the tenancy, 
within four months from which a claim under the Agricultural 
Holdings Act has to be lodged, is the date of the termination 
or expiry of the lease, and that a clause in the estate condi- 
tions of let giving the outgoing tenant the occupation of the 
barns and barn-yards until a later date does not extend the 
period within which such a claim by the tenant can be made. 
Hannan v Ramsay, 1, 232. 

Compensation for improvements — Appointment of referee by Sheriff — 
Notice of claim. — Held (1) that the Sheriff's functions in the 
appointment of a referee under section 2 (3) of the Agricultural 
Holdings Act, 1889, are purely ministerial, and he cannot 
refuse or delay to appoint because disputes between the parties 
connected with the holding are pending in Court; an^ (2) that 
a notice of claim sent by a tenant to the law agents and factors 
of the landlord may be regarded as given to the landlord in 
terms of section 7 of the Agricultural Holdings Act, 1883. 
Easson v Morison, 6, 46. 

Compensation for improvem,ents — Appointment of referee for the land- 
lord. — Where a lease came to an end by renunciation, and the 
landlord failed within seven days from notice being given to 
appoint a referee to decide on the tenant's claims of compensa- 
tion for improvements, the Court made such an appointment 
under sec. 9 (6) of the Agricultural Holdings Act, 1883. Osier 
V Marchioness of Lansdowne, 1, 48. 

Compensation for improvements — Award by statutory referee ultra 
petita — Bedtiction of tenants compensation on account of bad 
husbandry — Consumption of feeding stuffs not applied to soil. — 
A landlord appealed to the Sheriff against an award by the 
referee in a statutory reference between him and his agricultural 
tenant on the following grounds : — (1) That the award was 
invalid in respect that the referee had awarded a sum in excess 
of the tenant's claim for the manurial values of feeding stuffs 
consumed ; (2) that the tenant's compensation for manures 
should be reduced by the value of the manure that would 
have been produced by the consumption on the holding of hay 
removed from the holding ; and (3) that the manure produced 
from the consumption of feeding stuffs during the last year of 
the tenancy was not applied to the lands but handed over to 
the landlord. Held (1) that the award was not invalid because 
the compensation awarded in certain of the items exceeded the 
sums claimed, seeing that the total compensation did not 
exceed the total sum in the notice and claim ; (2) that as the 
removal of hay was not a breach of the rules of good husbandry 
or agreement, the compensation for manures did not fall to be 
reduced ; and (3) that as the manure produced from the con- 
sumption of feeding stuffs during the last year of the lease was 
not applied to the lands but was handed over to the landlord. 
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such consumption was not an improvement, and the award fell 
to be reduced by the sum found due on that ground. Davidson 
V Hunter^ 4, 33. 

Compensation for improvements — Extra feeding stuffs, — Circum- 
stances in which the Sheriff upheld an award by the oversman 
in a reference under the Agricultural Holdings Act, 1883, 
allowing compensation for improvements effected by the 
extensive and long-continued consumption of feeding stuffs 
over and above the remaining value of feeding stuffs and 
manures used during the latter years of the lease. Macfie v 
Riddell, 6, 13. 

Compensation for improvements — Landlord's notice of counter claim — 
Waiver of claims for interest and miscropping — Expenses in 
arbitration, — In an appeal to the Sheriff under the Agricul- 
tural Holdings Act, 1883, held that under the 7th section, 
where the tenant gives a notice of claiDi, the landloixi in 
tending to claim in the statutory reference for deductions is 
bound to give a counter notice ; (2) that, on the facts proved, 
•a failure to claim interest on improvement expenditure at the 
first rent settlement after each advance had been made 
amounted to waiver of any claim by the landlord for interest ; 
(3) that the receipt of yearly rents after alleged miscropping 
without reserving any claim for pactional rents had the effect 
of discharging such claim ; (4) that ryegrass hay having been 
sold off the holding in accordance with the lease, the oversman 
had erred in sustaining the landlord's claim in respect of 
timothy hay sold off the holding as in contravention of the 
lease ; and (5) that the Sheriff had jurisdiction to deal with 
the award of expenses by the oversman. Eeid v Oswald^ 4, 
28. 

Compensation for improvefnents — Prorogation of arbitration — Appeal 
to Sheriff. — Appeal to the Sheriff under section 20 of the 
Agricultural Holdings Act, 1883, held incompetent where the 
tenant's detailed claim lodged before the referee was under 
<£100, although in his original notice it exceeded that amount. 
Qtiestion whether an appeal is competent from the award of a 
single arbiter pronounced after the expiry of twenty-eight 
days after his appointment, when parties have granted a 
prorogation of the period for award. Chalm^ers's Trustees v 
M^Clynwnt^s Trustee, 4, 48. 

Compensation for improvements — Validity/ of award — Competency 
of appeal, — Circumstances in which the validity of an arbiter's 
award under the Act was sustained, and an appeal to the 
Sheriff against a finding to this effect by the Sheriff-Substitute 
held to be incompetent. Governors of Gillespie^s Hospital v 
Penman, 1, 292. 

Compensation for unexhausted manure — Counter claim for pactional 
rent — In an arbitration under the Agricultural Holdings 
Act, 1883, between a tenant and his landlord, the former 
was found entitled to compensation for unexhausted manure, 
but was found liable to a greater extent for miscropping. 
On appeal to the Sheriff, held that the tenaut's compensation 
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was extinguished by the counter claim in the arbitration, and 
the landlord assoilzied^ reserving his claim for the difference in 
another process. Soofs Trtcstees v Lord Whamcliffe, 1, 189. 

Renunciation of claims — Agreement for compensation. — Held that a 
renunciation of missives of tack by a tenant, and generally of 
all "claims, interest, and advantage" under such missives, 
does not import a discharge of the tenant's claim under the 
Agricultural Holdings Act of 1883 for compensation for im- 
provements executed by him on his holding, or, in particular, 
an agreement securing compensation under the 6th section of 
the Act. Osier v Marchioness of Lansdotvne, 1 , 48. 

Henunciation of lease — Implied waiver of compensation — Notice of 
claim. — Held (1) that under a lease by which the tenant was to 
remove from the arable land at Martinmas and from the houses 
and grass at Whitsunday thereafter, a notice of claim under the 
Agricultural Holdings Act given four months before Whitsun- 
day was sufficient ; {2r) that the tenant's right to compensation 
under the Act was not excluded by a renunciation of the lease 
before its stipulated termination without expressly reserving 
the claim. Strang v Sttiart, 2, 305. 

VIII. Removings and Eljections. 

Ejection — Claim for both dam>ages and violent profits. — Held that a 
landlord suing for violent profits cannot, in addition thereto, 
sue for damages, though he may sue for either alternatively. 
Held also that violent profits began to be due at the date of the 
Sheriff-Substitute's judgment against the defender — there being 
a probable ground of defence — and ceased at the date of eject- 
ment. Baird v Kerr^ 10, 128. 

Ejection — Conventional irritancy. — A lease stipulated that in the 
event of sequestration for rent the lease should, in the option 
of the proprietor, be void and null, and the proprietor should 
be at liberty to resume possession of the lands, etc., in the 
same manner as if the lease had come to an end by the expiry 
of its full term. Held that a summary ejection was incompetent. 
Question whether the landlord's option could be made effectual 
without a declarator. Dvke of Hamiilton v Wa/mocks, 61, 294. 

Ejection — Possessory judgment — Immediate extract pending appeal. 
— Held that it is in the discretion of the Sheriff, where he has 
granted warrant of ejection, to allow immediate extract in 
order to regulate possession of the subjects, notwithstanding 
an appeal to the Court of Session. Torrance v Knowles and 
Campbellj 4, 102. 

Removing — Effect of tvarning to remove from part only of subjects 
let — Tacit relocation. — Held that warning to a tenant to remove 
from part of the subjects let excludes tacit relocation as to that 
part. Obiter dictum as to the tenant's right in such a case to 
renounce the lease of the whole subjects. Fergusson v Mac- 
kenzie, 10, 52. 

Remxrving — Farm buildings — Removal Terms Act. — Held that the 
Removal Terms Act, 1886, applies to farm houses and buildings. 
Douglas v M^GiUivrayy 6, 88. 
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Removing — Lease hy bondholders. — CircumRtances in which held that 
a lease for years by a bondholder in possession was invalid to 
secure a tenant against his being removed by a purchaser from 
the bondholder. M^Farland v Yule, 7, 166. 

Removing — Notice, — Held that, in a petition for summary ejection 
from a farm, the provisions of section 30 of the Sheriff Court 
Act of 1853 had not been complied with as required by section 
28 of the Agricultural Holdings Act, 1883, and that therefore 
the proceedings were incompetent. Opinion that, where there 
is neither a probative lease nor a letter of removal, a process of 
removing must be instituted at the interval before the ish first 
in date which is prescribed by the Act of 1883. Sivright v 
Lightboume, 6, 351. 

Removing — Notice hy action — Crofter, — When an action of remov- 
ing was raised in the form and manner prescribed by the Sheriff 
Court Act, 1853, and at such an interval before the ish as is 
prescribed by the Agricultural Holdings Act, 1883, held that 
the removing was orderly proceeded with, and that no notice 
for the determination of the lease was required in addition to 
the service of the action. Leslie v Jessiman, 10, 130. 

Removing — Notice to quit — Waiver of notice, — Circumstances in 
which held that a tenant under an agreement " for a course of 
"cropping for four years, commencing with crop 1884," had by 
his actings barred himself from insisting on notice to remove 
at the end of the four years, and had lost possession. M'Kenzie 
V Buchan, 6, 40. 

Removing — Obligation to remove without uoaming, — An obligation 
in the lease of an urban tenement to flit and remove without 
warning or process of removal does not warrant a summary 
ejection, and a removing must be preceded by notice forty 
days before the term. Brown v Pearson, 7, 261. 

Removing — Refusal to grant letter of removing — Expenses. — The 
tenant of an urban subject refused to grant a letter of removal 
under the Sheriff Court Act, 1853, and, in an action of remov- 
ing under that Act and the Act of Sederunt of 1756, the 
landlord concluded for expenses in respect of the tenant's 
refusal to grant the letter. Held that the tenant was not 
liable in the expense of the action of removing. Kergan v 
Robertson, 61, 298. 

Removing — Squatter — Objection to proprietor's title as obtained by 
fraud and misrepresentation. — Circumstances in which held 
that a proprietor with a title ex facte valid was entitled to 
remove from a house a person who had no title, and that that 
person could not be allowed to prove that the pursuer's title 
was obtained by fraud. Golquhoun v M^ Knight, 8, 373. 

Removing — Warning away — Personal intimation. — Held that, in 
executing a peace warning in Edinburgh, it is not enough 
merely to chalk a tenant's door, but intimation of the warning 
must be given in addition, and ejectment on such an in- 
complete warning refused, Robertson v Draff cm^ 1, 81. 
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Removing — Whether petition sufficient notice to remove, — Held that 
where a party, not a crofter within the meaning of the Crofters' 
Holdings Act, 1886, held a farm from year to year by tacit 
relocation, sufficient notice to remove had been given under 
the Agricultural Holdings Act, 1883, by a petition for re- 
moving having been presented to the Court, and served upon 
him more than six months previous to the time of removal. 
Leny v Carnercm, 10, 133. 

Termination of tenancy — Notice before break — Tadt relocation, — An 
agricultural tenant having given notice of his intention to quit 
his farm at a break in terms of his lease, held that the notice 
operated as an eflFectual renunciation of his lease and excluded 
tacit relocation, and that the landlord did not require to give 
warning forty days before the term of removal, or any other 
warning. Drummond v Turner^ 6, 229. 

IX. Crofter. 

Claim for compensation^ whether it falls und^r executory — Crofter. — 
Held that a clain\ of compensation for improvements under the 
Crofters' Holdings Act, 1886, section 8, did not form part of 
the executory of a deceased crofter, but emerged only on 
renunciation or removal of the tenant in possession. Macleod v 
Macrae^ 6, 262. 

Deduction from ^^ fixed rent " of over-payments of former rent, — Held 
that, where a period of five years elapsed between a crofter's 
application to the Crofttrs' Commission and the date of their 
fixing his fair rent at an amount lower than his old rent, and 
the crofter meanwhile continued to pay his old rent, he was 
entitled to withhold his " fixed rent " till the sum of the over- 
payments was extinguished. Opinion that such retention was 
competent, and that personal action for the over-payments was 
incompetent. Hebden v Spence, 10, 136. 

Deterioration of the soil by keeping insuffi>cient stock — Purging 
statutory irritancy, — Held that keeping an insuflBcient stock 
does not necessarily infer deterioration of the soil, and that, 
in the circumstances, a sufficient stock having been put 
upon the holding before decree, the statutory irritancy under 
section 1 (3) of the Crofters' Holdings Act, 1886, had been 
purged. Stewart Endovmient Trustees v Meil, 7, 217. 

Fixed rent — Period of comme^icement, — Held that, when the de- 
termination of a crofter's application to have his rent fixed was 
delayed, and his old rent, in the meantime, and his arrears 
were met partly by payment and partly by cancellation, 
section 6 (3) of the Crofters' Act, 1886, took effect, with the 
result that the fixed rent began to run as at the date of 
application. Lord Lovat v Fraser^ 5, 142. 

Fixed rent — Period of commencement — Dedtictions, — Held that, when 
the judgment in a crofter's application to have a fair rent fixed 
was delayed, and he did not pay his old rent in the meantime, 
and the arrears were not wholly cancelled, section 6 (2) of the 
Crofters' Holdings Act, 1886, applied, and the fixed rent did 
not begin to run till the first Whitsunday or Martinmas after 
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the decision — no deduction being allowed under section 6 (3) 
so as to make the fixed rent run as from the date of the 
application. Burroughs v Mousay Crofters, 5, 139. 

Irritancy — Notour bankruptcy — Purgation, — A landlord raised an 
action against a crofter on his estate to have it declared, under 
sections 1 and 3 of the Crofters' Holdings Act, 1886, that the 
crofter had forfeited his tenancy by becoming notour bankrupt. 
It was proved that at the date of the raising of the action the 
crofter was notour bankrupt, that prior to the proof he had 
settled the particular debt on which notour bankruptcy had 
been constituted, but that at the date of the proof he was still 
insolvent. Held that the crofter had failed to purge the 
irritancy, and decree of forfeiture pronounced. Hay v Sin/dair, 
8, 241. 

Imtancy — Sub-letting or sub-dividing, — A crofter, without his land- 
lord's consent, gratuitously permitted outsiders to reap crops 
on his croft. Held that he had not forfeited his tenancy on the 
ground of having sub-let or sub-divided it. Observations as to 
the meaning of the terms " sub-let " and " sub-divide " as used 
in the Crofters' Holdings Act, 1886. Henry v Henderson, 8, 243. 

Removing — Irritancy of notour bankruptcy, — The Crofters' Holdings 
Act, 1886, section 1, provides that "a crofter shall not be 
** removed from the holding of which he is a tenant except in 
" consequence of the breach of one or more of the conditions 
" following : — , . . (6) The crofter shall not do any act 
" whereby he becomes notour bankrupt." Where a crofter had 
been made notour bankrupt by an ordinary creditor, and an 
action of removing was in consequence raised against him by 
his landlord, held that the irritancy of notour bankruptcy was 
purgeable at the bar, and the crofter having compounded with 
his creditor in course of the action for removing, the irritancy 
liad been purged. Duke of Argyll v M^Callum, 5, 259. 

Sub-dividing croft — Servants holding. — A crofter having, before the 
Crofters' Act, 1886, and since it, allowed one of his servants to 
use part of the croft, held {rev. Sheriff-Substitute) that .that was 
not a sub-division of the holding in the sense of the provisions 
of the Act, no change of circumstances having taken place since 
the Act. Lon^d Abinger v Cameron, 8, 452. 

Legacy. See Succession. 

Lex Loci Contractus. See Contract, Jurisdiction. 

Lex Loci Solutionis. See Jurisdiction. 

Liability in Solidum. See Reparation. 

Libel. 'S'^^e Interdict, Slander. 

License. See Sale. 

Lien. See Retention. 

Life (Presumption 0f)» ^^^ Presumption. 

Liferent* See Accounting, Succession. 



DIGEST OF CASES. 157 

Limitation. See Pbesoription ; also Abrsstmbnt. 

Limited Company. See Company. 

Liquid and Illiquid. See Compensation, Lbasb. 

Liquidation. See Company. 

Lis Alibi Pendens. See Jurisdiction, Process. 

Livery-Stable Keeper. See Lease. 

Loan. See also Evidence, 1 U. 

Evidence — Eeference to oath — Payment — Compensation, — In an 
action for repayment of a loan in which the defender alleged 
that the loan had been " repaid " partly in goods, the pursuer 
referred the whole cause to the defender's oath. Held that the 
defender, under this reference, had proved repayment of the 
loan so far as he had instructed receipt by the pursuer of cash, 
or of goods accepted as equivalent to cash ; but that his state- 
ment that he had delivered certain goods to the pursuer in the 
course of business was of the nature of a counter claim and 
extrinsic to the reference. MeiMejohn v Meiklejohn^ 62, 166. 

Injury to lent horse — Risk — Onus probandi. — Where a horse was 
lent for a specific purpose two days after it had got a physic 
ball, and on being returned within twenty -four hours proved 
to be "foundered," which seriously depreciated it in value, 
held (1) that in the circumstances disclosed the treatment 
of the horse by the borrower was hazardous; (2) that by 
using the horse in a hazardous manner the risk was shifted 
from the lender to the borrower; and (3) that the omis 
probandi lay with the borrower to prove himself blameless, 
and he had failed to discharge himself thereof. Carruthers 
V Botvie, 4, 180. 

/ U — Want of address — Blank torit. — Held that an I U blank 
in the creditor's name is not within the Act 1696, cap. 25, 
anent blank writs ; and proof allowed that it was granted to 
the pursuers. Wilson <k Company v Bell, 61 « 349. 

Loan of money — Proof — Admission of payments, — In an action for 
repayment of alleged loans of sums exceeding ^68 6s. 8d. the 
defender admitted having received from the pursuer two sums 
differing in amount from any of the alleged loans and at 
different dates, averring that these sums were in part payment 
of a claim he had against the pursuer. Held that these 
admissions were not sufl&cient to entitle the pursuer to a 
proof jorot*^ dejure. M^Owan v Wilson, 4, 346. 

Loan ofmxmey — Proof — Referervce to wife's oath. — In an action for 
repayment of sums exceeding ,£8 6s. 8d. alleged to have been 
lent to the defender's wife for and expended in rem versum of the 
defender, held that these averments did not entitle the pursuer 
to a reference to the wife's oath. M^Owan v Wilson, 4, 346. 

Proof — Circumstances in which it was held that a sum advanced 
by. a member to an industrial society was lent, and had not 
been converted into share capital. M^Leod v Anderston Co^ 
operative Society, 61, 223, 
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Proof — Payment hy cheque — Whether parole competent. — Held (tcv. 
Sheriff-Substitute) that an averment that the sum contained 
in a cheque was a loan was a matter which conld not be 
proved by parole uuder eeetion 100 of the Bills of Kxcbangc I 

Act, 1882, but must be proved by writ or oath in accordance | 

with Haldane, 10 M. 537. Struthers v Gilmour, 3, 35. 

Proof— Restriction of claim to £100 Scott. — ffeld that parole proof 
of the loau of £10 was not rendered competent by restricting 
the amount for which decree was craved to £8 6a. 8d. Whyte 
T Smith, 2. 257. 

Proof by writ — Lo»t writ — Competeney of parole proof before cvnmier, 
— A sister who had handed her parents a sum of £30 to form 
part of a loan by them to her brother, and the bill for which I 

loan, amounting to £276, was taken in the name of the father, I 

sued her brother for repayment. Held (1) that, although the J 

defender alleged he had by instruction of his father destroyed I 

the bill, yet the pursuer was entitled to a " proof before ' 

"answer, and reserving all objections to competency"; and, 
proof having been led, (2) that the rules of evidence prevented 
the pursuePs claim being held as legally proved; but (3), in 
respect of the defender's conduct in refuaii^ to pay the sum sued 
for, that he was not entitled to expenses. KeUoek v Dtmean, 
9, 291. 

Proof of loan to person tinee deceased — Debtor's writ — Letter 
addressed to third person. — Held that, where there is writing 
by a deceased person showing that ho received money, parole 
evidence will be allowed to show the footing on which it was 
received. Matkison v Mathison, 6, 68. 

Local AatfaOFity. See Burgh, Poucb, Pubug Health. | 

Loeatio. See Hiring, Master and Servant. I 

LodgrlOg-house Keeper. See Navtm, cacponbs, ibc. ; BsTENTioH. 

Lost Decree. See Shbbiff. 

Lottery. See Contract. 
Lunatic See Poor. 
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Maills and Duties. See Jubisdiotion, Eight in Sboubitt. 
Malice* See Reparation, Slandbr. 
Managingr Owner. See Insurangb, Ship. 
Mandatary. See Procbss; aho Agency, Law Agency. 

Mandate. See Agency, Assignation, Bankruptcy, Law Agency, 
Stamp. 

Manse. See Church. 

March. See Property. 

Marine Insurance. See Insurance. 

Mark (Execution by). See Writ. 
Market. 

Ejection via facti from stance, — A proprietor, or bis tacksman, who 
has by his title a right of fair or free market is entitled to 
make regulations for the proper conduct of the market, and 
therefore, in a cattle and horse market, may limit the number 
of stances for refreshment tents. Where a publican, to whom 
a stance for refreshments at a fair had not been allocated, set 
up a tent or booth within the boundary of the market without 
a license, the tacksman was held to be entitled to remove it 
via facti, having done so without violence and after warning. 
Troup V Eilloh, 62, 293. 

Fett^ customs — Usage. — The magistrates of a royal burgh obtained 
an Act of Parliament defining their petty customs, and in- 
cluding in the schedules dues, inter alia, "For each sheep 
"(mutton) brought into the market by burgesses . . . 
" twopence : for each beef . . . threepence : for shamble 
"dues, &c. . . . fourpence." j&eW that the word "market" 
did not restrict the magistrates to levying dues upon meat sold 
in the market place, but that, in accordance with the usage 
that had existed both before and after the Act of Parliament, 
the magistrates were entitled to levy these dues on meat sold 
in shops as well as in the general market place. Ba/nff Magis- 
trates V Bartlett and Another, 62, 297. 

Harria^^e. See Husband a^p Wife, 
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Marriagre (Breach of Promise of). See Husband and Wife. 

Marriage Contract* See Husband and Wife. 

Master and Servant. See also Arrestment, Bankruptcy, Lease, 
Police, Reparation, Ship. 

I. Constitution of Service, .... 

II. Remunepation, 

in. Other Mutual Risrhts and Obligations, - 

lY. Termination of Service, .... 

I. Constitution of Serviee. 

Apprentice — Indenture. — Held that a written agreement of service 
signed only by the servant, and without any obligation binding 
the master to t«ach and the servant to learn the business, does 
not constitute a contract of indenture for an apprentice. 
Fraser v Barclay, Curie, <k Company, 8, 285. 

Apprenticeship — Proof. — A contract of apprenticeship cannot be 
constituted without writing, and an oral contract of ap- 
prenticeship is not validated rei interventu. Broadfoot <k 
Sons v Fairfield, G2, 176. 

Declarator . of service and trust — Ejection — Interdict. — A company 
incorporated under the Companies' Acts raised an action to have 
it declared that a tobacconist business carried on in the name of 
a lady belonged to them, and that the lady was their servant, 
and to have her removed from the premises and interdicted from 
further interfering with the business. Held, after allowing a 
proof at large, that she was manifestly the tenant and occupier 
of the premises, and that the company had failed to prove that 
she occupied them as their servant. North British Tobacxio 
and Snuff Company, Limited, v Craig, 6, 283. 

Ta/dt relocation — Death of employer. — Where a shepherd was 
engaged on a yearly engagement from Whitsunday, 1889, to 
Whitsunday, 1890, and his master died on 6th May, 1890, 
held (1) that the contract was renewed for a year by tacit 
relocation, and (2) that the servant was entitled to wages till 
Whitsunday, 1891, subject to modification in so far as he earned 
or might have earned wages during that period. Kelly v 
Co^warHs Executors, 7, 109. 

Truck Act — Written consent to deductions. — Held that the fact of 
there being no written consent by a workman to deductions 
made from his wages under the authority of the Truck Act, 
1837, does not make the contract of service an illegal one. 
Cowdenbeath Coal Company v Drylie, 8, 3. 

Written engagement — Writ in re mercatoria. — Held that, where a 
tradesman engaged a person in his business for a year, and the 
engagement was not to be binding till it was put in writing, 
the writ was in re mercatoria, and did not require to be holo- 
graph or tested. M^ Asian dh Noble v Finlayson 61, 383. 

IL Remuneration. 

Apprentice — Weekly wa^e. — Where, in consequence of depressed 
trade, the hours of work in a shipbuilding yard had to be re- 
duced, held that the masters were entitled to reduce an 
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apprentice's hours, and his week's wage payable by the hour, 
correspondingly to those of oixiinary workmen. M^DovxUl v 
Thomson^ 1, 25. 

Apprentice — Weekly wage, — Where an indenture provided that an 
apprentice was to be paid for the time actually wrought at a 
certain rate per week, and in proportion for part of a week, 
and that he was to work for such period per day as the 
exigencies of his employer's business might require, held he 
was only entitled to a wage proportionate to the time he 
worked. M^Crcie v M* Arthur is Company, 1, 88. 

Apprentice — Weekly wage — Trade holidays, — Where, under an 
indenture, an apprentice is to be paid a specified wage per 
week, his master cannot insist on his accepting a less wage 
where he does not get a full week's work ; but, on the other 
hand, the master is not bound to provide work or pay wages 
on trade holidays. Anthony v Smith dh Company, 1, 86. 

Disability of servant — Farm servant. — Held that a master is not 
liable for wages for the time a servant is disabled by an 
accident, even in the service of his master, through no fault of 
the master. Macdonald v Clerihew, 1, 357. 

Expend of medical attendance on a servant — Abatement of wages on 
account of sickness. — Although a master is not bound to provide 
medical attendance for a servant, yet, if he does so, he cannot 
afterwards deduct the expense of it from the servant's wages, 
unless he has made a special bargain to that effect ; but he 
may be entitled to an abatement for the time during which 
the servant was unable to work. Mitchell v Adam, 61, 361. 

Farm servant — House. — Circumstances in which held that a farm 
servant was not entitled to refuse to fulfil his contract of 
service in consequence of the condition of the house which was 
provided for him, and his claim for wages disallowed. Drysdale 
V Gibson, 1, 367. 

Forfeiture of wages — Repetition. — Held that an employer, having 
given up wages which he would have been entitled to forfeit 
for a workman's misconduct had they remained in his hands, 
could not sue for repayment of them in the shape of damages. 
Sinclair v Davidson, 2, 40. 

Overtime — Custom of baker trade. — Held that, according to the 
rules of the baking trade in Glasgow, no overtime was due to 
a " constant " man who put out no more than 35 dozen loaves 
per day on the average of a week. Younger v Kinning Park 
Bakery Company, 2, 226. 

Payment for board. — Held that a servant imder an agreement by 
which he was entitled to demand an allowance for board at 
one place was not entitled to repayment of the board paid by 
him at another, where he had been detained contrary to agreed 
ment, but with his own acquiescence. Opinion that he could 
not have been entitled to damages, as he did not lose, but gain, 
pecuniarily by the change so made, the place to which he was 
entitled to go being so much more expensive that the extra 
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allowance for board would have been more than swallowed up. 
Maxwell v Forsyth^ 8, 267. 

Presumption of remuneration for services, — Held that the presumption 
that, where services are rendered, remuneration is to be given 
does not apply in cases where these services may be ascribed 
to some other cause than the expectation of reward. Fyffe v 
Lawson^ 8, 220. 

Share of profits, — Where a foreman printer sued the executrix of 
his late master for a certain share of the profits of a printing 
business, held that he had failed to prove any contract for 
payment of a share of the profits in addition to the fixed wages 
which he had already received. Macdonald v Walker^s 
Executrix, 6, 257. 

Truck Act — Discount for advances — Medical fees, — A collier who 
had obtained advances in cash between pays was charged one 
shilling per pound therefor. At first he objected, but latterly 
he acquiesced or did not object. After leaving his employment 
he raised an action for repetition of these sums and of medical 
fees also deducted from his pay, as charged and retained 
contrary to the Truck Act. Held that the charge was a 
violation of the Truck Act, and decree given for the sums 
retained. The fees for medical attendance were disallowed, 
because the workman had not given his consent in writing to 
retain them. Latham v Walker, 61, 364. 

Wo/ges duririg sickness, — A farm servant was hired for six months 
from Whitsunday. He was prevented from entering the 
service for a fortnight at Whitsunday by illness, and after 
serving a week was paid by the master for one week. Having 
sued the master for wages for the fortnight during which he 
had been ill, it was held that he was not entitled to recover in 
the meantime, whatever his rights might be if he continued to 
serve during the half year. Commky v Jeffrey, G2, 353. 

III. Other Mutual Rights and Obligations. 

Absence from employment by vxyrkman — Time bargain — Reparation, 
— Held that, where it was a condition of the contract with a 
workman that he should work eleven days each fortnight, the 
workman was liable in damages to his employers for loss 
through his failure to work the stipulated time. Cowdenbeath 
Coal Company v Drylie, 8, 3. 

Apprentice — Breach of indenture — Damauges, — Circumstances in 
which it was held in an action by an apprentice baker, brought 
after the expiry of his apprenticeship, that he was not entitled 
to recover damages from his master for failing to teach him his 
trade. Lyle v Service, 61, 352. 

Charaxiter — Privilege, — Held that an employer, intimating to 
another employer of labour in the same trade, in obedience to 
the rules of an employers' association to which both belonged, 
that certain men had left their work unfinished, whereby the 
men were prevented from obtaining employment in the other 
employer's yard, was not liable in damages. Cairns and 
M'Guire v Napier, Shanks, ds Bell, 6, 272. 
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Dangertyus uncovenanted employment — Dimitssal. — A ploughman 
engaged to work a pair of horses is not bound, in the absence 
of special agreement, to break in a young horse, a work of 
difficulty and some danger, and cannot lawfully be dismissed 
for refusing to do so. Kirkcaldy v LandcUe, 5^ 251. 

Dentist^a apprentice — Mefusal to grant certificate of service for fvll 
term — Reparation. — A dentist's apprentice encroached on his 
.hours of service so much by attending classes that his master, 
for three years' service, would grant no certificate of service 
till sued, and then granted one for only one and a-half years. 
On a proof, held that at least two years' ordinary service had 
been rendered, and damages allowed in respect of the delay in 
passing the qualifying examinations which arose from the 
refusal of the proper certificate. Agnew v Agnew, 10, 101. 

Deposit in security of intromissions — Right of retention. — Circum- 
stances in which held that a co-operative society was not entitled 
to retain a sum of money which had been deposited with it in 
security of a servant's intromissions for losses in the business 
unaccounted for by the servant. Love v N'orth British Co- 
operative Society, 7, 310. 

Deposit in security of intromissions — Right of retention. — Held that 
in the circumstances of the case a co-operative society was 
entitled to retain, out of a sum of money deposited with it in 
security of a servant's intromissions, the price of two bullocks 
unaccounted for by the servant. Opinion that, notwithstanding 
quarterly and yearly statutory balances, the society was en- 
titled to call upon its servant to account for his intromissions. 
Wyllie V Paisley Provident Co-operative Society, 7, 48. 

Domestic servant — Detention of box — Appropriation of goods — 
Expenses. — Held that, while the master of a domestic servant 
has no right to insist on inspection of her box without making 
a charge of theft, yet the discovery in the box of a servant of 
a paltry article belonging to her master, being sufficient to 
relieve him from any claim for damages at her instance for its 
detention, disentitled her to expenses in an action for delivery 
of the box. Nicolson v Harvey, 8, 240. 

Grieve — Sale of stock without authority — Repetition. — A farm 
manager, after his master's death, and after the farm and stock 
had been duly transferred to another party, sold a number of 
store cattle on the farm to a butcher, who immediately resold 
them. Held that the butcher had failed to exercise due care 
and caution in the purchase and disposal of the cattle, and that 
in the circumstances he was bound to repay their value to the 
true owner. Mackessack v Fraser, 7, 188. 

Injury to servant by mxtster^s negligence — Loan of servant. — Held 
that, where a farmer lent another a servant for harvest opera- 
tions, the latter farmer undertook the obligations of a master 
for the time in place of the former, and thus was liable for 
negligence resulting in personal injury to the servant. 
Xinghom v Livingstone, 3, 18. 

Shipmaster — Liability to owners for breach of duty. — Held that. 
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where a shipmaster signed a bill of lading at a lower rate of 
freight than was stipulated in the charter-party, daihages were 
due by him to the owners. Murray y Macfarlane and Others^ 
2,6. 

IV. Termination of Service. 

Bankruptcy of employer — Apprentice — Reparation, — Held (rev, 
Sheriff-Substitute) that the bankruptcy of an employer did 
not entitle an apprentice to damages for breach of indenture. 
Opinion that in the circumstances all the apprentice was 
entitled to was a proportion of his premium, if any, and 
delivery of his indenture discharged for the period he had 
worked. Case of apprentice distinguished from that of servant 
or workman. Mar stand v Gentle, 9, 295. 

Dismissal — Disobedience. — Circumstances in which held that a farmer 
was within his legal rights in ordering his servants to work 
during the night on the ground of emergency, but was equitably 
baiTcd from founding on the servants' refusal to obey the 
order as an act of disobedience justifying their dismissal. Greig 

V Moir, 9, 341. 

Dismissal — Disobedience. — Circumstances in which held that a master 
was not justified in dismissing a servant for an act of dis- 
obedience, without inquiring into the circumstances, where the 
servant advanced as a reason for his disobedience personal risk 
outside the limits of the contract, the existence of personal risk 
being found proved. Observed that a master is not entitled to 
dismiss a servant for a first act of disobedience, without having 
an explanation with him. Maxikay v Crawford, 9, 52. 

Dismissal — Disobedience — Farm servant. — Held that a farm servant, 
in whose engagement there was an express stipulation that he 
should not drive his master's milk cart, and who for a week 
during an emergency to oblige his master did drive it, but 
refused thereafter to do so again and was dismissed in conse- 
quence, was entitled to damages for illegal dismissal. Dempster 

V Wils<m, 7, 228. 

Dismissal — Disobedience-^ Illness, — A master furnished medical 
attendance to a farm servant, who, being dissatisfied, consulted 
another medical man of his own choice, and declined to allow 
either the master or the surgeon employed by the master to 
examine his back. Held that this refusal did not justify the 
master in dismissing him. Curmingham v Weir, 61, 358. 

Dismissal — Disobedience — Leave to seek new engagement, — A farm 
servant refused to obey a lawful order of his master on the 
ground that he was entitled to a whole day in order to find new 
service, whereupon his master dismissed him. In an action by 
the servant for wages as being wrongfully dismissed, held that, 
though a servant is entitled to a reasonable time to attend 
feeing markets, he is not entitled to stay at home part of the 
day and refuse to obey the lawful orders of his master. 
Alexander v Gardner, 61, 369. 

Dismissal — Illness of servant. — Circumstances in which held that 
the inability, through illness, of a servant to fulfil his duties 
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released the master from his engagement with him. Manson 
V Downie^ 1, 172. 

Dismissal — Illness of, workman. — Held that employers were entitled 
to dismiss a workman who had been absent from his work, 
although the cause of his absence was illness, he not having 
stated that fact to them at the time, but led them to understand 
that he was combining with his fellow workmen in having an 
idle day at the colliery where he was employed. Morrison v 
Galloway <k Company^ 7, 65. 

Dismissal — Infectious disease in farm, hotise, — A master is not 
entitled to dismiss his farm servant from his employment 
during a period when his family is suflTering from infectious 
fever. King v Reidy 62, 356. 

Dismissal — JustiJUthle dismissal — Combination of newspaper printers, 
— The existence of a combination of employees in a newspaper 
office jeopardising the paper held to justify instant dismissal. 
Held competent to prove participation of an individual in the 
combination by the words and acts of other members of the 
same staff and trade society. Fleming v Ma/cfarlane^ 6, 228. 

Dismissal — Justifiable dismissal — Forfeiture of wages. — Where the 
misconduct of a servant is such as to justify his dismissal, 
his master is entitled to withhold the wages which he has 
earned. Craig v Cooper y 1, 177. 

Dismissal — Obligation on servant to deliver up master^s property and 
to vacate premises held qua servant. — Held that a servant on 
being dismissed is not entitled to retain possession of a house 
or articles of property held by him qua servant. Greig v 
Robertson^ 7, 56. 

Dismissal of coachman, and ejection from coachman^ s house without 
legal warrant — Justification of dismissal — Drunkenness. — A 
coachman who was allowed to occupy a house as part of his 
emoluments was summarily dismissed on the ground of in- 
solence to his masters, and told to remove his family and 
furniture from the house. He having failed to do so within 
three days, the masters obtained admission to the house by 
force, and removed the furniture to the side of the public road. 
In an action of damages at the instance of the coachman and his 
wife for wrongous dismissal and for ejection without any legal 
warrant, held that the masters were entitled to justify the dis- 
missal on the ground (not stated at the time) of the coachman's 
drunken habits, and that having succeeded in doing so they 
were not liable in damages to the pursuers. Wallace v 
Hamiltons, 9, 131. 

Dismissal — Police constable, — The chief constable of a county has 
by statute power to dismiss a constable at pleasure ; but unless 
there is justification for doing so, at common law the constable 
is entitled to wages in lieu of notice. Conduct justifying dis- 
missal without compensation. Renwick v Gorchriy iO, 321. 

Engagement to serve at particular house — Destruction of house. — A 
servant was engaged by the year to serve as head cook in a 
particular hydropathic establishment, which was accidentally 
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destroyed by fire. Held that her contract came to an end 
in consequence of the fire. Annett v Glenbum Hydropathic 
C<ynipany^ 9, 66. 

Notice to quit service — Head dressmaker, — Held that in the case of 
a managing dressmaker one month's notice of dismissal was 
sufficient, that being the customary notice, and reasonable. 
Mauhert v Kemp <k Son, 1, 18. 

Rescission — Power of Sheriff to rescind contract — Held that a contract 
between a pit-owner and a miner, consisting chiefly of regula- 
tions posted up at the pit, was not in the circumstances unjust, 
and the Sheriff therefore declined to rescind or remodel it under 
the powers given him by the Employers and Workmen Act, 
1875. Cotodenbeath Coal Company v Dry lie, 3, 3. 

Rescission of contract by Court — Specific implement — Competency of 
imprisonment, — (1) A contract of service between an employer 
and journeyman mason quashed, in consequence of misappre- 
hension on the part of the workman of the terms of the 
contract. (2) Held competent, in terms of the Employers 
and Workmen Act, 1875, to quash the engagement, under a 
petition by the master at common law for specific implement. 
(3) Held that the rule established by the case of Raehum v 
Reid, that a workmen can be compelled to find caution for the 
fulfilment of his contract under the pain of imprisonment, is no 
longer law. Coghill <k Son v Storen, 61, 373. 

Servant leaving before stipulated term — Forfeiture of wages — Damages, 
— Held that, when a servant bound himself by written engage- 
ment to serve his master for a specific term, he was not entitled 
by giving notice and without reason to leave his employment 
before the expiry of the contract ; and, on the other hand, the 
master was not only entitled to withhold the salary the servant 
had earned, but also to damages. Cooper v M^Ewan, Stevenson, 
<k Leash, 9, 311. 

Termination of period of hiring. — Servants' engagements cease at 
noon on the term day, and they are bound to work till that 
hour. Connor v Powrie, Gl, 368. 

Measure of Damagres. See Reparation; also Carriagb and 
other Nominate Contracts; Patent. 

JSeasurer. See Contract. 

Medical Practitioner. See Contract. 

MeditatiO FugfSB. See also Jurisdiction. 

Aliment — Bastard, — Held that a petition for apprehension of a 
debtor (the putative father of an illegitimate child of which 
the pursuer was pregnant) in meditatione fugoe was competent. 
Sharp V Bruce, 9, 218. 

Aliment — Bastard, — Held that a petition for apprehension of a 
debtor (the putative father of an illegitimate child of the 
pursuer) in meditatione fugce was incompetent. Smith v Wood, 
9,71. 
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Aliment — Wife — No decree, — Held that an application for a warrant 
to incarcerate a man as in meditatione fugas was incompetent, 
though founded on a claim for aliment, seeing that no decree 
had been pronounced, and no consequent wilful failure to pay 
had taken place. Dempsey v Dempsey^ 10, 215. 

Appeal. — Held (1) that an appeal from the Sheriff-Substitute to the 
Sheriff is incompetent where the debtor is imprisoned under a 
meditatione fugcB warrant ; and (2) that such a warrant may be 
obtained against a debtor in a Scotch debt who is in Scotland 
for a temporary purpose. Douglas v Thomson^ 6, 109. 

Expenses. — Held that expenses in an application for apprehension 
as in meditatione fugce could not be recovered by a small debt 
action, but should have been prayed for in the original applica- 
tion. Opinion that a person taking this remedy does so at 
his own expense. Coutts v Coutts, 2, 30. 

Jwisdiction — Foreign country. — Held that a warrant under a 
petition against a Scotchman in meditatione fugce cannot be 
executed in England, which is, in legal theory, to be .treated as 
a foreign country. Observations on the indorsation of such a 
warrant. Adam v Crowe, 3, 228. 

Ordinary debt. — Imprisonment under a meditatione fugce warrant is 
not in any case rendered incompetent by the Debtors Act, 
1880, although a decree for the debt in respect of which the 
warrant is obtained cannot now be followed by execution against 
the person. Marshall v Dobson, 1844, 7 D. 232, distinguished, 
Pascoe V Simpson, 62, 138. 

Meeting* (Public). See Trust. 

Melioration. See Lbasb. 

Menage. See Agenot. 

Mercantile Law Amendment Act, 1 866. See CAtirioNRY, Reten- 
tion, Sale. 

Merchant Shippings Acts. See Ship, Shall Debt Act. 

Mine. See also Reparation. 

Checkweighmun's wa^es — Drawer^s liability, — Held that a drawer at 
a mine is not liable, along with the miners, to contribute to the 
wages of the checkweighman. Kyans v M^Grechan, 10, 95. 

Checkweigher — Notice to mxinager of appointment, — In a complaint 
at the instance of H.M. Inspector of Mines against a colliery 
manager, charging him, under section 13 (2) of the Coal Mines 
Regulation Act, 1887, with obstructing a checkweigher in the 
execution of his duty, the respondent was assoilzied in respect 
he had no notice of the check weigher^s appointment. H,M. 
Inspector of Mines v Malcolm, 10, 220. 

Coal mine — Fencing midrworking in new sea/m — Damages, — In an 
action by a father for damages sustained through the death of 
his son while employed by the defenders in a coal pit, on the 



168 DIGEST OF CASES. 

Mine — continved, 

ground of alleged breaches of the Coal Mines Regulation Act, 
1887, and the relative special rules, through want of fencing or 
a gate at the opening of an intermediate seam off the shaft, 
which had only been opened up inwards to a distance of 15 
feet, held that the statute and rules must be construed reason- 
ably, and that at that stage in the opening of a new seam the 
defenders were not bound to have a fence or gate. Ritchie v 
Kinneil Coal dh Coke Company, 8, 329. 

Coal mine — Nonrinspection of pit — Detention of tools — Reparation, 
— A firm of colliery owners who had a dispute with their men 
which threatened to result in a strike did not have the pit 
inspected, so that the men could not get down for their tools. 
Held that in the circumstances the employers were liable in 
damages to the extent of the wages which might have been 
earned but for the want of the tools. Shieh v Dunnes Trustees, 
3, 114. 

Coal mine — Special rvles under statute — Master's breach of rules — 
Reparation, — Where, by the special rules of a colliery under 
the Coal Mines Regulation Act, 1872, it was provided that a 
pitheadman should be in attendance when the miners' shift 
commenced, and should see that no person was allowed to go 
upon the cage until the engineman had ascertained and" 
reported the safety of so doing, held that, the pitheadman 
not having been in attendance when the pursuer had been 
lowered to his work on the occasion on which he was injured, 
the coalmasters had failed to provide the protection required 
by the regulations ; that they were thus guilty of neglect by 
which the workman was injured ; and therefore that they were 
liable in damages. Hughes v Kenneth o& Sons, 8, 107. 

Colliery weights — Expenses of weights inspector. — Held that an 
inspector of weights who, in order to inspect the weights at a 
pit as requested by the miners, conveyed, his standard weights 
to that pit was entitled to the expenses thereby occasioned. 
Sharp V Stewart, 3, 200. 

Fiery coal mine — Neglect of statutory precautions — Reparation, — 
Where the lessees of a fiery mine had neglected to maintain 
the ventilation and to see that only safety lamps were used, as 
enjoined by section 51 of the Coal Mines Regulation Act, 1872, 
held that they were liable in compensation to miners injured 
by an explosion, even though the latter might have been to 
some extent to blame. Goodwin and Others v Waikinshaw Oil 
Company, Limited, 1, 320. 

Coal mine — Person paid by weight — Deductions — Acquiescence in 
incompetent rule, — Held that a collier was not barred by 
acquiescence from objecting to a rule in force at the pit where 
he was employed, that nothing should be paid for getting a 
hutch of coals which contained an admixture of stones, on the 
ground that an agreement in terms of such a rule would not 
have been competent under section 17 of the Coal Mines 
Regulation Act, 1872^ Goudie v Eglinton Iron Company, 2« 
366. 
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Quarry — Royalty — Fixed rent — Held that the regular payment of 
a quarterly sum under a provision for royalty, leaving the 
balance to be ascertained at the end of the year, did not make 
quarry lessees liable in a fixed rent for that amount. Held 
that, when the lease of a quarry was terminable on the ex- 
haustion of the stone, no sum was due by the lessees for rent 
or royalty after the stone had been exhausted, fair notice of 
approaching exhaustion having been previously given. Dennis- 
toun V Faill^ 8, 127. 

Surface damages — ^Mora — Landlord's failure to notify claim. — Cir- 
cumstances in which held that any claim which landlords might 
have had against their mineral tenants for surface damages for 
bygone years was barred by their failure timeously to intimate 
it to the tenants. Stenhouse v Cowdenbeath Coal Company, 9, 
319. 

Weighing — Acquiescence — Settlement. — Held (1) that the provision 
of the Coal Mines Regulation Act of 1872 that the mineral 
got by the miners shall be truly weighed is satisfied by the 
weight of each hutch and its contents being duly taken, and 
thereafter a uniform deduction of agreed-on amount made 
therefrom for the tare of each hutch, and for the substances 
other than coal mixed with the mineral ; and (2) that if a 
miner be dissatisfied, his remedy is to be obtained through the 
checkweigher at the time, and not after periodical settlements 
have been made. Stewart v Dixon, 1, 243. 

Minister. See Church, Fiars Priobs. 

Minor. See Bastard, Parent and Child, Process, Title to Sub. 

MiSCropping. See Lease. 

Month. See Computation of Time. 

Mora. See Husband and Wife, Mine, Reparation.^ 

Mortgage. See Bight in Sbcurht, Ship. 

Moveable or Heritable. See Heritable or Moveable. 

Multiplepoinding, See also Process, Sheriff. 

Competency — No fund in medio — No double distress. — Auctioneers 
sold a horse, delivered it to the purchaser without payment, 
and debited him with the price in a running account in their 
books. He timeously rejected it as disconform to warranty, 
and it was put at livery, where it died. The seller having 
raised an action against the auctioneers for the price, they 
brought an action of multiplepoinding calling the seller and 
purchaser as defenders. Hdd that the action was incompetent, 
there being (1) no fund in medio, and (2) no proper case of 
double distress, as the auctioneers' conditions of sale precluded 
any claim by the purchaser against them. MacdoncUd, Fraser, 
(t Company v Russell, 9, 104. 

Exoneration — Trustee^ s discharge — Insufficiency of funds. — Held that, 
where a trustee is unable and unwilling to defend an ordinary 
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action for a disputed debt, an action of multiplepoinding for 
his discharge is a competent proceeding. Observations on the 
state of decisions as to such actions. Jamteson v Robertson^ 
4, 61. 

Exoneration of trustees — ilTo dovhle distress — Competency, — In an 
action of multiplepoinding raised for exoneration by trustees, 
holders of the fund in medioy consisting of the shares in a 
father's trust estate of two of his children, one of whom pre- 
deceased the truster, leaving issue, and the other left this 
country several years before and had not since been heard 
of, held {rev, Sheriff-Substitute) that the competency of the 
action could not be determined till claims had been ordered. 
Observations on the circumstances in which a multiplepoinding 
may be raised for exoneration. Low v Carr, 7, 272. 

Necessity of redvction of claimants title, — In a multiplepoinding it 
is not necessary to sist process to await a reduction of the -title 
of one of the claimants, the fund or subject being in medio ; 
and accordingly decree of preference was given in favour of the 
Crown's donatary, and against an executrix decerned and con- 
firmed, whose decree disclosed ex fade that she had no right to 
the office. National Security Savings Bank v Buchanan and 
Others, 1, 238. 

Pending action — Beconvention, — Held that a multiplepoinding which 
had been finally disposed of with the exception of the question 
of expenses in a riding claim was still a pending action to the 
effect of founding jurisdiction ex jure reconventionis against a 
foreigner who was a claimant therein. Colville v Colvilley 7, 266. 

Bight to appear — Possible claimant, — The owner of plant may have 
a right to part of the rent claimed for the premises in which it 
is situated, and is entitled to compear in a multiplepoinding 
raised to determine to whom the rent is due. Aleocander v 
Walker, 8, 429. 

Stolen goods — Police custodier, — Held {rev. Sheriff and Sheriff- 
Substitute) that the owner of stolen goods is entitled to 
recover them from the custodier at the police office by a 
petition to the Sheriff for delivery, and that it is not necessary 
to raise an action of multiplepoinding. Eaglesham <fe Company 
v Dickson, 5, 168. 

Mutual Property. See Property. 

Hutuum. See Hiring, Loan. 
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NautSB, Caupones, &C. See also Carrier, Hiring, Retention. 

Ferryman. — Opinion that private ferrymen are subject to the 
responsibilities of the edict nautce, cdupones, <fcc. Young v 
Renfrew Magistrates, 8, 159. 

Hotel-keeper — Liability for guest^s property — Contributory negligence, 
— Held that, where contributory negligence or want of reason- 
able care on the part of a guest is proved, a hotel proprietor is 
not liable for loss of the guest's property. Hawkyard v Cale- 
donian Railtoay Company, 1, 21. 

Keeper of railway refreshment room, — One, who got drunk in a 
railway refreshment room, handed his watch to the attendant 
for safe keeping. A few days afterwards the attendant 
delivered up the watch to a person who falsely assumed the 
character of messenger from the owner and absconded with it. 
Held that the proprietor of the refreshment room was not liable 
for its value, in respect that he did not hold himself out as 
receiving the property or luggage of his customers. Smith v 
Spiers (t Fond, Gl, 389. 

Lodging-house keeper, — Held that a lodging-house keeper does not 
fall under the edict nautce, caupones, stabtUarii, dx. Kerr v 
Badie, 10, 252. 

Negligrence. See Reparation; also Master and Servant, Mine. 

Nlgrht Poaching. See Crime, Game. 

Notary. See Bill of Exchange, Law-Agency. 

Notour Bankruptcy. See Bankruptcy. 

Novation. See Discharge, Lease, Right in Security. 

Nuisance. See also Property, Public Health, River. 

Abatement — Procedure, — In an action for interdict against pollution 
of a river, after remits to report on the defender's remedial 
measures and reasonable delay, interdict granted upon a report 
not indicative of a complete remedy. Houston v Glen, 1, 73. 

Chemical work — Manufacturing neighbourhood, — Circumstances in 
which a chemical work situated in a town was held to be con- 
ducted in such a way as to constitute a nuisance to a neigh- 
bounng proprietor, and interdict granted. Observed that, while 
a person living in a town cannot expect immimity from smoke 
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or smell or dust or noise, it is only the amount of discomfort 

necessarily produced by the trade operations of his neighbours 

that he is bound to submit to; that a manufacturer cannot, on 

the groimd that the atmosphere of the locality is, apart from 

his contributions, heavily charged with smoke or vapours, j ustify i 

the throwing into the air of any impurities which there are 

known means of guarding against, and which materially increase 

the discomfort of a neighbouring proprietor ; and that his 

doing so constitutes a nuisance against which the neighbouring 

proprietor is entitled to be protected. Allison v Campbell (t 

Company, 69 80. 

Dancing in hired hall at night — Interdict — Held that the pursuers 
were entitled to interdict, within limits prescribed ex proprio 
mx>tu by the Court, against the defender using the hall of his 
dancing school for dancing or marriage parties, <fec., at night, 
in such a manner as to cause material discomfort and annoyance 
to the pursuers, his neighbours, or to interfere with their rest 
at night. Braihford v Sutherland, 10, 307. 

Ga^ engine — Interdict, — Held that a manufacturer, the tenant of a 
workshop, was not entitled to use a gas engine in his workshop 
in such a position as to cause a nuisance to the tenants of 
dwelling-houses belonging to a neighbouring proprietor, 
especially as it was proved that the engine could as efficiently 
be worked in a different comer of the workshop, where the 
nuisance would not be felt ; and interdict granted. Cunning- 
ham y Meldrum, 10, 154. 

Kennel of sporting dogs near dwelling-houses, — Circumstances in 
which held that the keeping of a kennel of sporting dogs was 
not proved to be a nuisance to a neighbouring proprietor and 
his tenants. Jackson v Mackay, 10, 25. 
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Oath. See Bankruptot, Evidbncb, Loan, Prescription, Process. 

ObUgfation. See Contract; also the Nominate Contracts and 
Relationships. 

Oeeupation. See Property. 

Offer and Aeeeptance. See Contract, Sale. 

Onus. See Evidence, Hiring, Loan. 

Overdraft. See Contract. 

Owner's Bisk Note. See Carrier. 

Ownership (Reputed). ^S^^^; Hiring, Lease, Pledge. 
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Pactum niieitunL See Contbact. 

Paraphernalia. See Husband and Wifb. 

Parent and Child. See aUo Alimbnt, Bastard, Titlb to Sus. 

Aliment — All parties interested not called. — ^A parent, suiDg a son 
for aliment, is not bound to call other sons, who are giving as 
much as thej can, or who can give nothing. Jfanderson v 
Manderson, Gl, 34. 

Aliment — Decree where liability admitted — Expense of decree and 
admission to poor's roll. — Held that^ where a claim for aliment 
of parents-in-law was not disputed, and where it was being 
paid, the parents were not entitled to constitute their claim by 
a decree at the expense of their son-in-law. Opinion that they 
were not entitled to a decree at all, except of consent, and 
that, in any view, the defender was not bound to pay the 
expense of the pursuers getting admission to the poor's roll. 
Wells V Kerr, 2, 84. 

Aliment — Indigent parent — Superfluity of child!* s means. — An 
indigent mother sued for aliment two sons who were each in 
receipt of 238. per week of wages. Circumstances in which it 
was held that the sons had no superfluity of means from which 
to support their mother, and the action dismissed. Kirk v 
Kirks, 9, 217. 

Aliment — Reformatory school — Liability to aliment child detained. 

A parent's liability to maintain a child detained in terms of 
the Reformatory Schools Act, 1866, begins from the date fixed 
in the magistrate's order imder section 25 ; and, as a general 
rule, liability is not incurred by mere admission into the 
- school. Inglis v McLean and Cattenach, G2, 20. 

Aliment — Son^s wife. — Held that the owner of a land estate was not 
liable in aliment 1o the wife of his only son, who had been 
educated as an advocate and had deserted her. -4 v ^, Gl 
35. 

Custody — Character of parents — Sheriff. — A and B, his wife, 
separated, B taking with her their two children, aged respec- 
tively ten and six years. A, after repeated ineffectual 
applications to his wife to deliver up the children to him as 
their legal guardian, raised an action in the Sheriff Court to 
compel her to do so. Held that, under section 5 of the 
Guardianship of Infants Act, 1886, allegations in the defence 
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affecting the pursuer's character could be investigated in the 
Sheriff Court, and the custody of the children was awarded to 
the mother. A y B, 6^ 6. 

CtLstody — Minor — Sheriff, — Held that a father was entitled to the 
custody of his daughter aged 12 years 7 months and 15 days, 
and that an action for delivery of the child at the father's 
instance against a person to whose house she had gone was 
competently brought in the Sheriff Court. Savage v JardinCy 
9, 139. 

Custody — Sheriff, — In an action by a father for the delivery of a 
child, which had been born a bastard and legitimised by sub- 
sequent marriage, and which had been given up by its father 
to its mother's relatives and reared by them, the Sheriff heldy 
in conformity with Sharp v Jack (Guthrie's Select Cases, i. 
260), that he had not power to judge whether the pursuer was 
not, as the defender alleged, a fit person to have the custody 
of the child ; but, while he repelled the defences and decerned 
as prayed for, he superseded extract, in respect of the circum- 
stances, for one month, that the defender might, if so advised, 
apply to the Court of Session regarding the custody of the 
child. Bunch v Beaton^ 02, 231. 

Custody of child in father^s absence, — Where the child of married 
parents living apart was left by its father in the custody of his 
parents prior to his departure for America, held, in a question 
between the mother and the child's paternal grandfather, that, 
in the absence of proof that the mother was disqualified by 
character or conduct to be the child's guardian, she was 
entitled to obtain delivery of it from the grandfather. 
Sutherland v Sutherland, 8, 23. 

Custody of children, — Special circumstances under which an applica- 
tion by a father for delivery of three children in possession of 
third parties, two of them being above the age of puberty, was 
refused, Inglis v Smail and Another , 62, 373. 

Custody of pupil child — Father not called in action for custody, — 
An action by the mother of a legitimate pupil child against a 
temporary custodier for delivery of the child held incompetent, 
in respect the father was not made a party to the action. 
Bruce v Bruce, 10, 273. 

Legitim — Discharge in general terms, — Held that a receipt and dis- 
charge in which it was declared that, in respect of the payment 
therein acknowledged, the granters were to have " no further 
" claim or claims " against the parent or his executors was a 
sufficient discharge of legitim. Meldrum v Anderson, 2, 28. 

Mother as guardian, — Joint-guardian appointed to act along with 
mother, with power to intromit with funds for children's be- 
hoof without finding caution. Drew, Petitioner, 02, 376. 

Wages — Services hy daughter. — For some years after her mother's 
death a young woman took charge of her father's house. No 
agreement was made that she should receive any payment for 
her services. Held that she had no claim against her father 
for wages. Gray v Gray, 8, 124. 
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Parish. See Church, Poor. 

Paroehial Board* See Poor. 

Parole. See Evidbncb, Loan, Prescription, Process. 

Partnership. See also Bankruptcy, Building Society, Company, 
Compensation, Friendly Society, Industrdll Society, Title 
TO Sue. 

I. Constitution, page 176 

n. Relation among Partners, • ,,177 

m. Relation to Third Parties, • » 177 

IV. Dissolution, ,,178 

I. Constitution. 

Benefit society — Registrution — Illegal partnership — Interpretation of 
^^ acqtdsition of gain." — Held that an unregistered association 
of over twenty members, formed to provide sick and funeral 
allowances and to give loans to members to the extent of their 
deposits, is not an association for the ^' acquisition of gain," and 
consequently illegal, in the sense of section 4 of the Companies 
Act, 1862. Miller's Seqtiestration^ 9, 228. 

Company — Registration — Title to sue, — Held that, although non- 
registration of a company under the Companies Act, 1862, might 
render it incapable of suing, it did not prevent it from being 
sued in a process of interdict. RentorCs Trustees v Azichter- 
muckty Water Company ^ 10, 7. 

Joint adventure — Title to sue. — The employees in the Glasgow Post 
Ofl&ce combined year by year to publish for their own profit a 
directory of the city, and had appointed as treasurer for several 
successive years S, an inspector of letter-carriers, who edited 
and managed the concern. There was no committee or other 
managing body, all the business being transacted by general 
meeting and by S, and there were no rules or constitution. 
Held that the association could not be sued for a share of 
profits alleged to be due to one of the members by calling S as 
representing it. Question whether the association, being un- 
registered and consisting of many more than twenty members, 
was not illegal under section 4 of the Companies Act, 1862. 
MacdoTiald v Stenhotcsey G2, 381. 

Lease — Proof. — In an action at the instance of a party alleging 
himself to be the surviving partner of a copartnery against 
the representative of a party alleged to be the other partner 
for an accounting with the effects of the copartnery, or alterna- 
tively for payment of arrears of rent of premises belonging to 
the pursuer and occupied by the deceased, held that a partner- 
ship had not been proved and the defender was consequently 
not bound to account, and that, in respect no contract of 
tenancy existed between pursuer and deceased, rent was not 
due, and action dismissed. Stormont v SUyrmont, 6, 174. 

Verbal contract — Circumstances in which an alleged verbal contract 
of partnership or joint adventure was held not proved. Somer- 
ville V Mallochy 9, 22. 
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IL Relation among Partners. 

Joint adventure —Common property — Fishing boat — Sale, — By the 
usage of the fishing trade in the Findhom fishing district, the 
members of a crew make their arrangements for the season at 
Candlemas, and, when one or more of a crew is leaving, the 
members, including the person leaving, meet and make offers 
for the boat, the highest bid fixing the value of the boat. The 
person leaving is paid for his share according to the value so 
fixed, unless he himself is the highest bidder, when he is held 
to be the purchaser, and settles with the others on that footing. 
Held^ in respect of this custom, that one of the parties to such 
a quasi auction was not entitled to insist on the boat being 
exposed to public sale, but was bound to settle with the other 
boat-owners at the price fixed by the highest bid, Wright v 
Storm and Others, G2, 394. 

Joint adventure — Liability for goods ordered by one partner in his 
own name,' — Where by arrangement between two parties to a 
joint adventure goods were ordered by one of them for its 
purposes, and were delivered at its premises and used for its 
behoof, but the order was given in his own name, held that 
both the partners were liable for the price. Goldie dt Son v 
RanJdn and Dempster, 6, 204. 

Joint adventure — Liability of partners inter se — Remit of consent, — 
In an action at the instance of one of the partners in a joint 
adventure against his copartners for payment of advances and 
for an accounting, and in which a remit was of consent made 
for a report upon the accounts of the joint concern, held (1) 
that the report was final quoad the facts remitted, and (2) that 
the defenders, as copartners of the pursuer, were jointly liable 
for payment of the sum found due to him without respect to 
the proportions in which they might be responsible for the 
deficiency on the account. Findlay v Scott, 8, 236. 

III. Relation to Third Parties. 

Implied liability for debts by taking over assets of former business, — 
A trader's business and assets were taken over by a firm 
composed of himself and an assumed partner who contributed 
no capital. In the sequestration of the firm and partners, 
held that a creditor of the original business was entitled to 
rank against the firm as well as the individual original trader, 
the debts beitig impliedly taken over with the assets. Gibson 
V Tait, 2, 148. 

Liability of firm of accountants for debts of a partner as a trustee in 
bankruptcy, — When a partner of a firm of accountants, being 
trustee under a private trust-deed for the creditors of coal- 
masters, (1) carried on the business for the benefit of the 
creditors, (2) keeping separate books, and (3) a clerk exclusively 
for this trust business paid from the trust funds, the firm was 
held not liable for the expenses of an action against the 
trustee for a debt incurred by the trust estate. Question 
whether such a firm and its other partners are liable for the 
intromissions or obligations of one of the partners as a trustee. 
Merry <k Cuninghame v Affleck, G2, 390. 
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Partnership : Relation to Third VBHies—amtinued. 

Loan to firm on footing of getting a share of the profits — Ranking, — If 
a lender to a firm stipulating for a share of profits in repayment 
of his loan is not a partner at common law, he is not afibcted 
by the 5th section of BovilFs Act, so as to be prevented from 
ranking on the partnership estate till the ordinary creditors 
are paid in full. That section must be construed as being 
applicable only to persons who are within the benefit of the 
preceding clauses of the Act. Bennie v Lems d& Company and 
Another, G2, 379. 

IV. Dissolution. 

Club — Liquidators — Contributories. — Members of a club are bound 
inter se only so far as they have contracted by their rules ; 
and when a rule provided how a club was to be dissolved and 
its affairs wound up, and hquidators were, after notice to each 
member, appointed at a meeting to wind up the affairs of the 
club and settle their obligations, such meeting and nomination 
not being in accordance with the said rule, it was held that, as 
it was not the act of all the members of the club, the liquida- 
tors could not sue members for their subscriptions or for 
contributions to make up deficiencies in the funds. Taggart 
and Others v Neilson and Others, G2, 387. 

Notice to customers — Payment by ctLstomers to former partners and 
agents. — Circumstances in which held (1) that Gazette and 
newspaper notices alone of changes in a partnership were not 
sufficient; (2) that a customer paying to former agents was not 
liable in second payment ; and (3) that on former partners or 
agents failing to account to the new firm, the latter must bear 
the loss. Maclay dh Company v Wilson, 6, 218. 

Obligation in firm name granted after retiral of partner. — Held, in 
an action against a dissolved firm and the two partners of it 
founded solely on bills signed with the firm name taken from 
one of the partners in the knowledge that the other had 
retired from the firm, that the action should be dismissed as 
against the party who retired, reserving any action against him 
on the open account which was the foundation of the bills. 
Marshall <k Sons v Gordon dh Perhin, 7, 332. 

Title to sue by surviving partner — Verbal lease. — Held that the sur- 
viving partner of a firm dissolved by the death of the other 
partner had no title to sue for completion of a verbal lease 
which had been negotiated for behoof of the firm. M^Kenzie 

V Stephen, 2, 186. 

Passenger's Luggage. See Carrier. 

Patent. See also Copyright, Trade Mark, Slander. 

Infringement — Measure of damage. — Held that, where an infringe- 
ment of a patent has been proved or admitted, a fair measure 
of the patentee's damages is the profit derived by the party in- 
fringing from the illegal use of the patent. Clark dh Company 

V Dick, 5, 122. 

License by patentee — Essential misrepresentation. — Circumstances in 
which an agreement for a minimum royalty on the making 
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and sale of patent self-feeding apparatus for steain boilers was 
held ineffectual, as being based on essential misrepresentations 
by the patentee regarding the number sold by him. Bums v 
Turnbvll ds Company, 10, 339. 

Question whether proceedings before the Comptroller of Patents are 
proceedings in a public Court of Law. Luther and Another v 
JRosedh Company, 62, 419. 

Registered design — Originality — Tombstone, — Circumstances in 
which held that a registered design for a tombstone was not 
entitled to protection, in respect it was neither new nor 
original. Tovmsend v Dawson S Pope, 4, 190. 

Paternity. See Bastard. 

Pauper. See Pooa 

Pavingp. See Police. 

Pawnbroker. See Pledge; also Hiring. 

Payment. See Discharge, Sale. 

Penalty. See Master and Servant, Police, Railway 

Personal Diligence. See Imprisonment. 

Personal Objection. See Lease, Mine, Reparation, Sale, Slander, 
Superior and Vassal. 

Petition. See Bankruptcy, Exbcutry, Process. 

Pilot. See Ship, Reparation. 

Pit. See Mine, Reparation. 

Plan. See Property. 

Plant. See Reparation; also Multiplepoinding. 

Pledge. See also Hiring, Husband and Wife. 

Equities in pavm of articles let out on hire-purchase system, — Held 
that a pawnbroker who has in bond fide made advances on 
the "hire-purchase" system is entitled to repayment of his 
advances by the real owner before being required to deliver up 
the goods to him. Acme Machine Company v Scanlan, 3, 148. 

Of horse. — A person to whom a horse is pledged in security of a 
debt may use the horse, but he must pay for the value of its 
services. Kirkwood db Pattison v Brown, Gl, 395. 

Pawnbroker — Suspicious pawn unclaimed. — In a competition for a 
ring reported by a pawnbroker to the police as a suspicious 
pawn under section 34 of the Pawnbrokera Act of 1872, the 
party pawning it not being detained and having failed to return 
and claim it, the pawnbroker ^rc/errec? to the treasurer of police. 
Deioar v Thomson, G2, 323. 
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Plenishing. See Lease. 
Poaching. See Cbimb, Game. 

Poinding. See also Lease. 

Breach of poinding — Svhstituiion of inferior articles, — In an action 
for breach of poinding, in which it was stated that the defender 
had removed the poinded articles and substituted others of less 
value, proof was allowed, and the defender thereafter ordered 
to appear at the bar for judgment. Wilson v Marr^ 9, 58. 

Competition of poinder with bona fide purchaser, — When goods are 
poinded, and, before a warrant to sell is executed, the debtor 
sells and delivers them to a bond fide purchaser, the latter is 
preferred to the poinding creditor, because the property is only 
transferred by the completion of the poinding, ^.e., by sale 
under it, although the transference draws back in competition 
to the execution of the poinding. Bell's Com. ii. 64 (note on 
Ttdlis V White, June 18, 1817, F.C.) considered. Turner v 
Mitchell and Rae, G2, 152. 

Effects of third parties — Assignation of furniture retent-a possessione. 
— A debtor assigned his household furniture to certain creditors, 
who left him in possession on an agreement of hire. Other 
creditors poinded and sold part of the furniture. Held that 
in the circumstances the poinding was illegal, and that the 
assignees were entitled to recover from the poinders the value 
of the effects sold. Dilks dh Company v Bryson <k Company, 
2, 146. 

Expenses in bankruptcy, — Held that under section 108 of the 
Bankruptcy Act, 1856, a poinding creditor is entitled to a 
preference in a sequestration for all expense bond fide incurred, 
including and subsequent to ordering extract of the decree for 
his debt. Milne^s Trustee v Northern Agricultural Company, 
2, 375. 

Inventorying effects of debtor^ s wife — Duty of sheriff-officer, — Held (1) 
that it is the duty of an officer in executing a poinding, where 
goods are claimed by a third party and no written evidence is 
produced in support of the claim, to put that party on oath ; 
and (2) that since the Married Women's Property Act of 1881 
a wife who claims any of the effects to be poinded is a third 
party. Johnston v Crabb, 2, 290. 

Subjects in hands of third party — Competency — Liability of sheriff- 
officer, — A sheriff-officer employed to poind the furniture of a 
debtor found, on going to the debtor's house, that the effects 
had on the previous day been removed to the premises of an 
auctioneer, in whose hands the officer accordingly effected the 
poinding. The auctioneer, although aware that the effects had 
been sold previously to another person, for whom he now acted 
as factor, failed to fully disclose the position of matters to the 
officer. The effects were sold under the poinding. In an 
action at the instance of the owner against the officer for the 
value, held that, in the circumstances, the officer was justified 
in proceeding with the poinding. McLean v Boyek, 10, 10, 
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Poinding— continued. 

Tender of sum in decree — Delivery of extract — Where a charge had 
been given on an extracted decree, and the sum in the decree 
was tendered, but a condition stipulated that the extract 
should be given up, held that the tender was not unconditional 
and that diligence could properly proceed. Denholm ds Com- 
pany V Apsley, 7, 280. 

WorkwomarCs tool — Sewing machine. — Held that a dressmaker's 
sewing machine, being a tool by which her livelihood was 
earned, could not be poinded and sold for debt. McMillan v 
Barrie & Dicky 6, 103. 

Poinding the Ground. See also Right in Sbguritt, Supebiob and 

Vassal. 

Debitum fundi — Title to stie — Infeftment after citation, — Held that 
where a herifetble creditor pursues a poinding of the ground, he 
must be able to produce an infeftment in his own favour, or 
one to which he has right, prior to the date of the service of 
the summons, and cannot after that date complete his title to 
sue by infeftment. Hardie v Horn, 4, 409. 

Ranking of heritable creditors — Competency of interdict of sale under 
Sheriff's own warrant, — A heritable creditor prior in infeftment 
but postponed in diligence sought to interdict a heritable 
creditor postponed in infeftment but prior in diligence from 
executing a warrant of sale under a poinding of the ground. 
Held {rev. Sheriff-Substitute) that interdict in such circum- 
stances was incompetent, being equivalent to a suspension by 
the Sheriff of his own warrant. Fagan v Boyd, 7, 1 75. 

Security over lease. — Held that a poinding of the ground, proceeding 
on a bond and assignation in security over a recorded lease for 
999 years, was incompetent and inept. Pollock, in YoungsorCs 
Sequestration, 1, 101. 

Police. See also Burgh, Master and Servant, Reparation. 
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Consolidation of burgh with county consta^tUary — Liability of county 
for loss by i^t, — The magistrates of a burgh of barony, by 
entering into an agreement under the County Police Act of 
1857 for consolidating the burgh police force with that of the 
county, held not to amalgamate the burgh with the county to 
the effect of throwing upon the county liability to make good 
losses caused by riots within the burgh under 3 Geo. IV. 
cap. 33. Fraserburgh Magistrates v Burnett, Gl, 101. 

Constable — Dismissal. — The chief constable of a county has by 
statute power to dismiss a constable at pleasure, but unless 
there is justification for doing so at common law, the constable 
is entitled to wages in lieu of notice. Sutherland v Dykes, 
G2, 309. 
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Poliee: Constabulary ~con<tnti«e{. 

Constable — Dismissal — Justification, — A chief constable of a burgh 
has power to dismiss a constable at pleasure, but unless justi- 
fied at common law in dismissing without notice, must pay his 
wages in lieu thereof. Conduct justifying dismissal without 
compensation. M^Elroy v Taylor^ G2, 313. 

Magistrates^ superintendence of constabulary — Enforcement by action 
of damages. — A person having brought an action of damages 
against the magistrates of a burgh on the ground that they 
had disregarded a complaint by him that their chief constable 
had declined to institute an inquiry as to a charge of perjury 
preferred by him against an inspector of police, held that these 
circumstances did not disclose any relevant ground for his 
claim of damages, and that in any event it would have been 
necessary for the pursuer to instruct patrimonial loss. Eobert- 
son V Glasgow Magistrates, 3, 345. 

Muzzling order — Destruction of dog by police — Obligation to notify 
oumer or sue him for penalties, — Where burgh police com- 
missioners under their Police Act issued an order for the 
destruction by their constables of dogs which were found at 
large unmuzzled and without collars having their owners* 
names engraved on them, and a dog contravening the order 
was destroyed, and the owner sued the commissioners for 
damages, held that, as the conditions of the Act and order 
occurred, the dog was properly destroyed, and the defenders 
were not liable in damages; also that they were not bound to 
intimate to the owner, though known, that his dog yf^ in 
custody, or to sue the owner for penalties under a statutory 
alternative, in lieu of destroying the dog. M^Cormick v Glasgow 
Police Commissioners, 10, 326. 

Riot — Damage by rioters to vessel in harbour, — A vessel lying in 
harbour is not a "building," and is not "goods therein" in 
the sense of the Act 3 Geo. IV. c, 33, so as to found an action 
for damages done to it by a mob at the instance of the owner 
against a town clerk or clerk of supply. Pulteneytown is not 
made a burgh, in the sense of the Act cited, by the Acts of 
Parliament anent Pulteneytown Harbour. Noble v BrimA, 
G2, 579. 

II. Dean of Guild. 

Erection of building — Provisions for light and ventilation, — Held 
(1) that, under section 170 of the Police Act of 1892, if a 
dwelling-house is only partially ventilated from an adjoining 
street, the open space directly attached thereto required for 
ventilation must belong to the owner of the dwelling-house, 
aAd (2) that, under section 167, a discretion is conferred on the 
Dean of Guild Court to judge of the sufl&ciency of the light 
and ventilation provided for a building. Tait v Scott, 10, 43. 

Public open space — Notice of rebuilding, — Held that the magistrates 
of a. police burgh are, under section 408 of the Police Act, 
1862, entitled to notice before the building or restoration of a 
wall enclosing unused ground within their jurisdiction. Tayport 
Police Magistrates v Tayport Slip Company, Limited, 5, 418, 
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III. Fire Brigade. 

Expenses of attendance — Fire " breaking out " — Notice of claim for 
expenses — Appeal. — The pursuers' fire brigade attended a fire 
that occurred in the defenders' premises outwith the city 
boundary. The pursuers, as required by section 168 of the 
Glasgow Police Act, 1866, gave notice to the defenders of their 
intention to hold them liable for the expenses of the brigade 
attending the fire, and in the notice stated the particulars and 
amount of the expenses, and required immediate payment. 
Under the said section the defenders, if they considered the 
amount claimed to be excessive, or disputed the propriety of 
sending engines and firemen to their lands, might, within ten 
days after such notice, appeal to the Sheriff. The defenders 
did not so appeal. In an action for recovery of the expenses, 
held (1) that, following Walker v Magistrates of Gkisgow, 
11 R. 420, the fire "broke out," in the sense of the Police 
Act, in the defenders' premises, although it might not have 
originated therein; and (2) that, not having appealed to the 
Sheriff within ten days of the notice, it was irrelevant for the 
defenders to plead in defence that the expenses claimed were 
excessive, or to dispute the propriety of the fire brigade having 
attended the fire. Glasgow Police Commissioners v Hatch, 10, 
114. 

Expense when sent beyond boundaries of burgh, — Circumstances in 
which held that the owner of a property beyond burgh, where 
a fire had occurred, and to which the fire engines had been 
sent, being liable jointly with the occupier under section 347 
of the Police Act, 1862, for the expense of extinguishing the 
fire, was liable only for one-half the expense, no inequality of 
the interests of those liable having been propounded. Perth 
Police Commissioners v Christie^ 1, 340. 

IV. Street. 

Appeal — Caution, — Held that it is not a relevant ground of appeal 
under the 396th section of the Police Act, 1862, that the order 
of the commissioners appealed against requires operations to 
be executed which are alleged to be altogether exceptional 
in the district. Held also that the appellant is bound to find 
caution in terms of the Act, and that it is not competent for 
the parties to dispense with finding caution. Connal <fe Com- 
pany, Limited v Govan Police Commissioners, 5, 93. 

Formation — Assessment — Whether cross streets are ^Hand abutting," — 
Held that the feuars in the principal street are liable for the 
expense of causewaying the roadway and paving the crossings 
at and opposite to streets intersecting the principal street, 
without relief from the feuars in the cross streets. Cran v 
Anderson, 4, 197. 

Formation — Width of street, — A piece of ground, 29 feet in breadth, 
ran along the march of two proprietors, 15 feet on one side of 
it and 14 feet on the other. The 15 feet strip was roughly 
formed into a road and used as such, and a wire fence was 
erected on the opposite proprietor's ground, marking off the 
full breadth of 29 feet. The 14 feet strip was used as a coup 
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Police : Streetr— continued. 

for rubbish. A stone wall crossing one end of the 14-feet strip 
was afterwards removed by the proprietor. The Police Act, 
1862, having been adopted in the burgh, the commissioners, 
after giving the statutory notice, caused the full breadth of 
29 feet to be paved. Held {rev. the Sheriff-Substitute), in an 
action at their instance against the proprietor of the 14 feet 
strip for the recovery of his share of the assessment for putting 
in order and paving the road, that only the 15 feet strip was 
private street in the sense of section 3 of the Act, and that 
the defender would be liable at most for a share of the cost of 
putting that strip in order and paving it, as a frontager. 
Kirriemuir Police Commissioners v Jamieson, 7, 183. 

Levelling — Appeal, — Held (1) that commissioners had no power 
under the Police Act, 1862, to insist upon a proprietor 
levelling the street opposite his property or paying the 
expense thereof, after the street had been once levelled to the 
satisfaction of the commissioners at his expense ; and (2) that 
notices to execute a second levelling, being beyond the powers 
of the commissioners, do not fall to be appealed against in 
terms of sections 157 and 397. Govan Police Commissioners v 
Mowat & Company^ 3, 241. 

Maintenance — Railway^^^Adjoining property, — Held (1) that the 
magistrates and town council of a burgh are, as conservators 
of the public streets, liable for the condition of the roadways 
and pavements, except in so far as by statutory regulations or 
private compact the burden of their maintenance is laid upon 
others ; and (2) that a railway company who had, under 
statutory authority, made their railway cross under a public 
street, did not become responsible as proprietors of lands and 
heritages adjoining such street in respect of the railway and 
its slopes. Hamill v Caledonian Railway Company, 4, 69. 

Obligation of police commissioners to repair — Summary Jurisdiction 
Acts, — Circumstances in which held that a complaint imder 
the Summary Jurisdiction Acts against a body of police com- 
missioners, seeking penalties for their having allowed streets 
to fall into disrepair where tramways were laid, was irrelevant. 
Ritchie v Dundee Police Commissioners, 2, 321. 

Obstruction or projection — Front, plot, — Held that a plot of ground 
in front of a villa, enclosed by a low wall, was not such 
an "obstruction or projection" as Police Commissioners might 
cause to be removed under sections 163 and 164 of the Police 
Act, 1862. Ireland v White, 6, 72. 

Owner — Challenge of amxmnt of assessment and validity of burgh^s 
constitution — Expenses. — The alleged owner of ground in a 
police burgh, having been called on to execute certain repairs 
on the roadway in front of his ground, refused to do so, and 
the police commissioners, having executed the necessary work, 
sued him for the cost. Held (1) that he was not liable, not 
being an owner in the sense of the Police Act of 1862, in 
respect his only title was a written offer which had not been 
accepted in writing and the contract had not been validated 
rei interventu ; (2) that he could not question the amount of 
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the assessment, his remedj having been to appeal to the com- 
missioners; (3) that a challenge of the validity of the proceed- 
ings in constituting the burgh could not be made by way of 
defence, but only by a substantive action of reduction, and 
was, in any event, too late ; 'and (4) that in the circumstances 
neither party should get expenses. Govan Police Commissioners 
V M^Leod^ 4, 11. . 

Paving — Assessment — Comer tenement — Circumstances in which it 
was held that the assessment in respect of corner tenements 
must be laid on according to the frontage in terms of section 
151 of the Police Act, 1862, and that the discretion allowed to 
the commissioners by section 152 could not be exercised. Leith 
Magistrates v Paxton, 1, 348. 

Paving — Frontager — Omission to appeal. — The defenders were pro- 
prietors of ground which fronted a street in burgh, and the 
commissioners of police of the burgh having called on them to 
pave a certain portion of the street, and they having neither 
executed the work nor appealed against the order, the com- 
missioners executed the work and sued for payment of the cost. 
Held that the defenders were, in the sense of the general 
Police Act of 1862, frontagers of the street, and that, not 
having objected to the assessment by appeal to the com- 
missioners, as allowed by the statute, it was now too late for 
them to do so by defence in the Sheriff Court. Govan Police 
Commissioners v Caledonian Railway Company, 6, 365. 

Repair, — Held that a proprietor in a private street is not, under 
section 150 of the general Police Act, 1862, bound to main- 
tain and repair the street after it has once been levelled, 
paved, <fec., under their statutory powers, to the satisfaction of 
the commissioners of police. Kinning Park Police Com- 
missioners v Stewart, 2, 166. 

Repair of private street, — Circumstances in which held (1) that 
commissioners of police had not exhausted their powers of 
ordering repairs on a private street; and (2) that informal 
withdrawal of part of the work ordered in the notices issued 
by them did not bar them from recovering the expense of the 
repairs executed. Muirhead y Martin, 5, 113. 

Street-^Right of police hoards— Tramway line — Glasgow Police Act, 
— Held that under the Glasgow Police Act, 1866, section 289, 
every public street "for the object and purpose thereof" vests 
in the police board, and that they are entitled at common law, 
and also by virtue of that section and the other powers of the 
Act, to use a street by laying tramway rails in it even without 
special statutory authority, so long as their operations are not 
dangerous to the public. Hendrie v Glasgow Magistrates, 2, 
307. 

V. Footway. 

Abutting railway. — ^A railway company whose line ran in a cutting 
below but parallel to a footpath on a distumpiked road, from 
which the line was separated by a boundary wall belonging to 
the railway company, held to be owners of lands abutting on 
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the street in terms of section 149 of the general Police Act of 
1862, and therefore liable for the paving and maintenance of 
the footpath. Cathcart Railway Company v Crosshill Police 
Commisdonei^ 5, 370. 

Change of ownership, — Police commissioners required the owner of 
a house in a public street to form a footway opposite it, by 
virtue of section 149 of the general Police Act, 1862, and 
afterwards themselves made it. Between the requisition and 
the execution of the work the house was sold. Held (1) that 
the footway was distinguished from the " street " as contem- 
plated in section 76 of the Act, and must be formed by the 
adjoining proprietor, not by the commissioners ; and (2) that 
the owner at the execution of the work was liable for the cost. 
MacLeish v Christie and Others^ 1, 180. 

Formation. — Section 212 of the Police Act, 1850, which is incor- 
porated with the Lanark Police Act, 1854, enacts that the 
owners of all houses which adjoin or front any street shall, at 
their own expense, when required by the commissioners, cause 
footways before their property respectively on the sides of the 
said streets to be made, <kc. Held that the obligation on 
owners to make footpaths applied to all footpaths whether made 
prior to the Roads and Bridges Act, 1878 (when the com- 
missioners took over the roads), or upon requisition under the 
Police Act of 1850. Lav/ark Police Commissioners v Baxter y 
4s 93. 

Formation — Promenade along sea wall, — Held that a promenade 
twenty feet broad extending along the shore below high-water 
mark, and retained by a sea wall, was not a footway on the side 
of a street within the meaning of the general Police Act, 1862, 
and that the proprietors of abutting premises could not be 
compelled to construct such a promenade and wall ex adverso 
of their tenements. Portobello Magistrates v Bryce, 2, 297. 

Formation — Unhuilt-on ground, — Circumstances in which held 
that a proprietor who owned ground considerably over 100 
yards in continuous length along a street was not entitled to 
the exemption contained in clause 149 of the general Police 
Act, 1862, from payment of two-thirds of the cost of laying a 
foot pavement along his ground, although it was unoccupied 
and unbuilt upon. Highland, Railway Company v Perth Police 
Commissioner Sy 6, 155. 

Obstruction or projection — Railed-in plot. — Held that police 
commissioners were not entitled to compel proprietors to 
remove a railing enclosing a garden plot in front of houses 
where there was a footpath outside the plot, the railing not 
being an obstruction or projection in the sense of section 164 
of the Police Act, 1862. Robertson v Clydebank Police Comr 
missioners, 7, 252. 

Order to form footways — Exemption of heritors. — Burgh police com- 
missioners issued orders to proprietors of lands abutting on 
certain streets to form footways therein, and, among the others, 
to the heritors in respect of the parish churchyard. On appeal 
to the Sheriff, held that the heritors were not, in the sense of 
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the Police Act, 1892, "owners," nor was the churchyard 
" lands " or " premises," and that the heritors were not bound 
by the order. Observations on the right of appeal. Mie 
Heritors v Mie Police Commissioners^ 10, 81. 

Reco'nstrtLction. — Held that, even where a footway has already been 
made in front of a property, if the police commissioners deem 
it to be an insufficient footway they are entitled to call upon 
the owner to construct a new one of such breadth as they 
shall direct, provided the existing footway has not been 
constructed under the provisions of the Police Acts, and has 
not been accepted by the commissioners as sufficient. Rohson 
y Duns Police Commissioners, 10, 157. 

VI. Sewer. 

Assessment — Purchase of existing sewers — Borrowing for drainage 
purposes — Notice, — Held that the phraseology of clauses 196 
and 197 of the Police Act, 1862, is general, and sufficiently 
comprehensive to include power to borrow money for purchas- 
ing sewers, and that the assessment therefor is leviable on 
owners of lands under clause 96; and that clause 394, requiring 
notice of alterations, is not intended to apply to every slight 
deviation of a side drain which it may be found necessary to 
disturb whilst carrying out a general drainage scheme. Clyde- 
bank Police Commissioners v Paterson, 7, 253. 

Cost of connecting drain. — The cost of connecting a house with a 
public drain is to be borne by the proprietor at the time when 
the connection is made, and cannot be put upon a purchaser 
acquiring afterwards. M^Callum v Smith and Another, G2, 
322. 

Right of parties outside of burgh to connect udth burgh sewers. — 
Circumstances in which held, under the Public Health Act, 
1867, that proprietors outside of a burgh were entitled to 
drain into a burgh sewer on terms fixed by the Sheriff. Allan 
V Partick Police Commissioners, 3, 252. 

Pollingf. See Election, Franchisb. 

Pollution. See Nuisance, Kiver. 

Pond. See Kbparation. 

Poor. See also Aliment, Arrestment, Assessment, Public Health, 
School. 

L Settlement, - page 187 

XL Relief and Removal, • - ,> 189 

III. Admlnistpation, ,,190 

IV. Poop Roll, ,,191 

I. Settlement. 

Bastard — Derivative residential settlement. — Held (1) that an illegi- 
timate child, after attaining the age of puberty, takes its own 
birth settlement and not the residential settlement of its 
mother; (2) that an erroneous entry by an inspector in his 
own parochial books that a pauper possessed a settlement in 
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his pariah was not a bar to hie seeking repctymeiit of advances 
from the true pariah of settlement. Lemon v DempBler, 1, 281. 
Derivative residential settlement. — Ueld that a parent acquire a 
residential settlement not only for himself but also for bis 
children, who retain it in their own right. Old Mackar Parish 

V Old Meldrum Parish, 2, 73. 

Exemption from poor rates. — /fe/d that mere exemption from pay- 
ment of poor rates is not equivalent to receiving parochial 
relief in a question as to the acquisition of a settlement. 
Houston Parochial Board v Erskine Parochial Board, 2, 41. 

Loss of residcTUial aettletneiU. — Held that a widow could, by com- 
bined absence of her late husband and herself, lose the 
residential settlement belonging to her husband at the time of 
his death, not only for herself but also for her children, to the 
effect of making the parish of her birth settlement liable for 
their maintenance after her death. Eem.back Inspector of Poor 

V Kikonqvhar and Monimail Inspectors of Poor, 1, 223, 
Minor becomiitg ekargeahU during lifetime of father. — In a question 

whether a pauper's settlement should be in the pariah of 
his owTi birth or the residential settlement acquired by him 
through his father, k«ld that the father's residential settlement 
enured to the pauper, and that the parish of the pauper's 
birth was not liable. Brvce v Perth and Forfar Insp&itors 
of Poor, 10, 275. 

Of illegitimate child of Mfirfow. —Circumstances in which held that 
the settlement of the illegitimate child of a widow, bom before 
her marriage, was in the parish of the widow's late husband's 
settlement. Glasgow City Parish v Polmont Parish, 2. 32. 

Pupils.^Where orphan pupils had lost their settlement derived 
from their late father, and liability was disputed between the 
parish of their own birth settlement and that of their mother's, 
held thaf the parish of the mother's biith settlement was liable 
for the maintenance of the children. Kemback Injector of 
Poor v Eilconquhar and Monimail Inspectors of Poor, 1, 223. 

Residential settlement—Absence for five months. — Held, in a question 
between two parishes, that a deceased husband had acquired a 
residential settlement in one of them to the effect of giving his 
widow a settlement there, notwithstanding his absence from 
that parish for a period of five mouths. Kirkcaldy Parochial 
Board v Dalkeith Parochial Board, 8, 71. 

Residential settlement — Loss hy absence — Imprisonment— Held that 
an absence of six years from a parish evacuated a residential 
settlement in it, the pauper having been detained elsewhere 
undergoing a sentence of penal servitude. Smart v Anderson^ 
5, 350. 

Residential settlement — Medical relief. — Circumstances in which it 
was held that the receipt of medical relief from a parish did 
not prevent the acquisition of a residential settlement in it. 
Glasgow Barony Parish v Govan Parish and Kirhoswaid Parish, 
1, 145. 
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EesidenticU settlement — Person of weak mind, — A man of weak mind, 
but not a lunatic or idiot, held to have acquired a residential 
settlement in a parish where he had been boarded at the 
expense of his brothers and sister. Cassels v Scott and Som^- 
ville, 1,69. 

Residential settlement — Receipt of relief. — Held that a farm servant, 
married, with two children, and nearly totally blind, but who 
had 9s. a week for such work as he and his wife could do, and 
a fi*ee house, was not a proper object of parochial relief, and 
that the receipt of relief did not prevent his acquisition of a 
residential settlement in the parish where he lived. Main v 
.Kennedy^ 1, 192. 

Want of settlement — Relief of imprisoned vagrants child. — Where a 
woman who had no settlement was sentenced to imprisonment 
and removed with her child to the county town to have the 
sentence carried out, and the child was refused admission to 
the prison, held that the parish in which the imprisonment was 
awarded Was liable for relief of the child. Mayhole Inspector 
of Poor V Ayr Inspector of Poor^ 2, 86. 

II. Relief and Removal. 

Able-bodied woman. — Circumstances in which held that an able- 
bodied woman having two children was entitled to parochial 
relief. Henderson v Glenisla Parochial Board, 2, 291. 

Advances — FvJbure aliment. — A parochial board is not entitled to 
sue the relatives of a pauper for relief of a specific sum of 
future aliment, payable quarterly in advance while the pauper 
remains chargeable. Gillies v M^Dougall, Gl, 27. 

Advances — Mora. — An inspector of poor having claimed repayment 
of advances made for an imbecile woman from her father's 
executor, held that the advances made prior to the father's 
death were an executry debt which could not, in the circum- 
stances, be claimed, owing to mora; and that, as regards the 
pauper's own share of the succession, the inspector had no 
higher rights than she herself had, namely, a liferent, which 
he was already drawing. Barony Parish Inspector of Poor v 
Rermisy 2y 160. 

Advances to pauper — Repayment out of his insurance money. — Held 
that advances made to a pauper by a parochial board for his 
maintenance were repayable out of insurance policies effected 
on his life. Cardross Parochial Board v M^Crimmon, 6, 265. 

Improper object — Circumstances in which held that advances by a 
parochial board, of which repayment was sought, were made to 
a person who was not a proper object of relief. Glasgow 
Barony Parish v Garvie, 2, 58. 

Pauper lunatic — Wife of nonrjxiuper. — Circumstances in which held 
that the wife of a labouring man placed in an asylum was to 
be regarded as a pauper lunatic in the sense of the Act 20 & 21 
Vict. cap. 71, and as such was entitled to be supported by the 
parish, although her husband was not a pauper under the 
Poor Law Act. Perth Inspector of Poor v Kinnoull Inspector 
of Poor, 4, 290, 
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Eemoval of pauper lodger — Inadequate relief — RecwnpeiMe, — The 
pursuer, after requiring the defender to remove a pauper, then 
in the pursuer*s house as a lodger, which it was proved the 
defender promised to do, sued for recompense for nursing, 
. attendance, and furnishings afterwards supplied to the pauper. 
Held he was entitled to recover, notwithstanding his receipt of 
a monthly allowance made for the pauper, which was inade- 
quate. Malvie v Mackenzie {New Monkland Inspector of Poor), 
Gl, 400. 

Removal of a pauper to Ireland — Withdrawal of claim for relief — 
Held that an offer by a pauper to withdraw her claim for 
relief and cease to be chargeable, made after a petition for 
removal has been presented, does not justify the Sheriff in 
refusing to grant a warrant of removal. Beattie v ^ j5, Gl , 398. 

III. Administration. 

Parochial hoard — Powers — Arbitration. — A parochial board sub- 
mitted to arbitration in 1869 the question whether a reformatory 
school was liable to poor rates. Held that the arbiter's 
decision in favour of the school was not a bar to an action for 
the poor rates of a subsequent year, in respect (1) that the 
submission, at least so far as regards liability for future years, 
was ultra vires of the board; (2) that the parties were different; 
and (3) that by reason of subsequent changes in the law the 
question in the action was different from that submitted. 
Motion V Mcintosh and Others, G2, 329. 

Parochial hoard — Title to sue — Damages, — Although the summary 
warrant for recovery of assessments under the Poor Law Act, 
1845, is obtained at the instance of the collector of poor rates, 
and a suspension of it must be directed against him, all actions 
against the parochial board, including actions of damages 
against a parochial board for illegal diligence under such a 
summary warrant, are properly directed against the inspector 
of poor, in terms of section 57 of the Act. Macfarlane and 
Another v Beattie, G2, 398. 

Rates — Expense of copy valuation roll furnished to parochial hoard, — 
Held that the town clerk of a burgh who furnished a copy 
of the valuation roll to the parochial board in accordance with 
the provisions of the 12th section of the Lands Valuation 
Act, 1854, had no claim against the board for the expense 
thereof. Linlithg(yw Town Clerk v Linlithgow Parochial 
Board, 2, 181. 

Wrongous poinding for rates — Tender of amends, — In an action of 
damages against a collector of poor rates for alleged illegal 
proceedings for the recovery of poor rates, held (irrespective of 
the question whether payment of the rates had been made), that 
the defender having, before the action was raised, tendered to 
the pursuer a sum which was sufficient amends for the wrong 
alleged, the pursuer was precluded by the Poor Law Act of 
1845, section 86, from recovering damages. Brown v Grozier, 
7, 41. 
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IV. Poop RoU. 

Ineligibility. — Circumstances in which a party suing in forma 
pauperis was struck off the roll. Ward v Glasgow Magistrates, 
4, 19 and 292. 

Pupil. — A pupil without means is entitled to sue on the poor roll, 
though her father, being her tutor ad litem, has not been, and 
cannot fitly be, admitted to the poor roll. Fleming v Hamilton 
& Manson, 2, 102. 

Recipient o/ 21s. a week, — Held that a working man earning 21s. a 
week had no right to the privileges of the poor roll in the 
Sheriff Court. Mark v Garroway, 2, 150. 

Recipient of 30s. a week temporarily out of work. — Held that, in the 
case of a man usually earning 30s. a w^eek, the mere fact of 
his being temporarily out of employment did not justify his 
being put on the poor roll. Martin v Ward, 2, 346. 

Poor Rates. See Assessment, Bankruptcy, Lease, Poor. 
Port. See Harbour, Reparation. 
Possession. See Interdict, Property, Sale, Shore. 
PrSBpOSitura. See Husband and Wife, Ship. 
Precognition. See Expenses. 

Preference. See Arrestment, Assignation, Bankruptcy, Lease, 
Railway. 

Prescription. See also Arrestment, Bill of Exchange, Public 
Health. 

I, Triennial, page 191 

II. Quinquennial, ., 192 

III. Forum, ,,198 

I. Triennial. 

Aliment included in account current. — A son, who had acted as 
factor on his mother's heritable estate and retained the rents 
in part payment of his disbursements on her behalf, sued her 
executors for a large balance due on his intromissions. One 
of the executors defended, on the ground that the pursuer had, 
year by year for thirteen years, made a charge for aliment of 
his mother in his accounts, and as no settlement had ever taken 
place between him and her, the charges for aliment were struck 
at by the triennial prescription. Held that the true nature of 
the account was an account current, and that prescription did 
not apply to the alimentary items. Johnston v Johnston^s 
^ Executors, 9, 275. 

Gcmtinuity of account. — Held, disregarding RusselVs Executors v 
Allan (Guthrie's Sel. Sh. Ct. Ca., 566), that where there is 
not an interval of three years between the dates of any two 
items in an account sued for, the fact that several items have 
been paid and not included in the account is not sufficient 
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to break the continuity of the account, in a question of the 
triennial prescription. Mitchell v Stronach, 7, 211. 

Continvovs account — Interruption. — Held that an account for 
mason work extending from 3rd March, 1851, to 24th March, 
1862, with a blank from 20th January to 20th December, 
1858, was not continuous, in respect that work done during 
these eleven months had been paid and discharged on separate 
accounts ; and prescription held to apply to the portion of the 
account sued for preceding 20th January, 1858. RusselVs 
Executors v Allan^ Gl, 566. 

Law agents^ business account — Proof. — A claim upon account current 
being treated as a loan of money, and a claim for professional 
charges being subject to the triennial prescription, were 
remitted to proof by writ or oath of the defender. Circum- 
stances where, in absence of writ, oath held negative of 
reference. Smith d; Bennet v M^ Hardy ^ 1, 186. 

Lawyers business account and cash advances. — Held that all items 
in a law agent's account under the head of business fall under 
the triennial prescription, but that cash advances made by a 
law agent during professional services are capable of proof as 
though the triennial prescription did not apply. Whitson v 
Eose, 2, 289. 

Proof by writ or oath. — Circumstances in which a prescribed debt 
held proved by the defender's writ. Andrews v M^Laren^ 9, 41. 

Reference to oath — Partnership. — Terms of deposition by one of two 
partners on a reference to oath, under which it was held that 
the resting owing of a claim against the partnership was not 
proved. Smith v Johnstone & Company y Gl, 562. 

Wholesale dealings. — An account for goods sold by one wholesale 
dealer to another is subject to the triennial prescription. Athya 
d; Company v Milne & Company ^ Gl, 564. 

Written contract — Admissions in pleadings. — A, railway contractors, 
and L, brickmakers, contracted, by written correspondence, for 
the sale to the former, at a specified price, of a cargo of bricks, 
to be delivered at C. In an action for the price the defenders 
pleaded prescription. Held (1) {rev. Sheriff-Substitute) that 
the plea of prescription was not elided by admissions of the 
subsistence of the debt in the defenders' pleas, but (2) that it 
should be repelled because the debt was founded on written 
obligations expressed in the correspondence. Larbert Silica 
Fireclay Company v Adams, 4, 141. 

II. Quinquennial. 

Deposit. — Held that the quinquennial limitation introduced by the 
Act 1669, cap. 9, does not apply to contracts of deposit. 
Brown v Gardiner, 6, 147. 

Writ of agent. — Circumstances under which the quinquennial 
limitation was held to apply, and not the triennial limitation, 
and an agent's letters held to be equivalent to the writ of his 
client, Barrie v Dyer, 5, 255, 
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III. Forum. 

Contract made abroad. — Held (following Don v Lippmann, 2 S. & 
M. 682) that the plea of prescription is to be judged by the 
law of the country where the action is brought, and not by 
that of the country where the contract was made. Burman & 
Greenwood v Greig^ 5, 44. 

Limitation of action — Summ/ary procediire — Winter herding — The 
limitation of action for penalties in section 24 of the Summary 
Procedure Act, 1864, applies to the penalties imposed by the 
Winter Herding Act, 1686, cap. 11. Grewer v Wright, G2, 
412. 

Pvhlic health — Limitation of period for suing local authority. — 
Held that an action for damages against a local authority 
under the Public Health Act, 1867, for an omission of their 
duty must, in terms of the 118th section, be brought within 
two months after the cause of action has arisen. M^Blaine v 
Helensburgh Police Commissioner s, 7, 289. 

Presumption. 

Presumption of life — Mother and family absentees. — In a case where 
a mother and four young children had left Scotland and had 
not been heard of for more than fourteen years, held (1) that 
the Presumption of Life Limitation Act, 1881, did not apply to 
such a case, to the effect of raising a presumption that they all 
died at one time; and (2) that the statute did not in its 
terms apply to such a case, because the children were not at 
the time of leaving possessed of estate, nor did they afterwards 
become entitled to it. Fenner, petitioner, 2, 104. 

Prineipal and Agent. See Agency, Arrestment, Carrier, Law- 
agency, Prescription, Wager. 

Privilege. See Assessment, Bankruptcy, Lease, Slander. 

Probate. See Writ. 

Process. See also Bankruptcy, Debts Kecovery Act, Evidence, 
ExECUTRY, Expenses, Jurisdiction, Multiplepoinding, Nuisance, 
Poor, Res Judicata, Small Debt Act, Title to Sue. 

I. Citation, 

II. Form of Action, .... 

III. Reponing, 

IV. Caution, Conslfirnation, Mandatapy* Poop Roll, „ 
V. Produetion, Inspection, 

VI. Pleading, Amendment, Slstlng Party, Res 
Noviter, ...... 

VII. Remit, Proof, 

VIII. Appeal, 

IX. Abandonment, 

X. Deeree, Extract, - • - • . 

I. Citation. 

Foreign limited company — Question whether section 39 of the 
Companies Act, 1862, which says a limited company "may" 
be cited at its registered office, is imperative or permissive. 
Pearson v Ma^m - Weston Electric Company, Limited, 6, 3. 
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Insufficient specification of inducise. — Where a petition was served 
by post and the defender was not cited to a fixed diet but to 
appear within a certain period, held that the citation, which 
did not specify that the inducim were to be reckoned from 
twenty-four hours after the date of posting, was not in con- 
formity with section 4 (1) and (2) of the Citation Amendment 
Act, 1882, and was insufficient, and that a defender was not 
barred by appearance from objecting thereto. Sinclair v 
Glass, 7, 179. 

Officer of Court — Messenger-at-arrns, — Held that service of a petition 
to a Sheriff by a messenger-at-arms was inept. Hamilton v 
Bain, Gl, 405. 

Se9*vice hy law agent — Indorsation. — Held that it is competent under 
the Citation Amendment Act, 1882, for a law agent to serve a 
summons by registered post letter upon defenders whose domicile 
is in a different county from that in which the warrant of service 
is issued, and that it is not necessary that the warrant should 
be endorsed by the Sheriff-Clerk of the other county in terms of 
the Sheriff Court Act, 1838, or that the law agent should be 
enrolled in that county. McGregor v Brown, Jr., Davies, dc 
Tait, 2, 172. 

II. Form of Action. 

Executry — Form of petition — Sheriff Courts Act of 1876. — Held 
that a petition for the appointment of an executor must be 
framed in accordance with the forms provided by the Sheriff 
Courts Act of 1876. Rose Ann Johnston and James Johnston, 
petitioners, 1, 314. 

Lands Clauses Act — Application for jw*y. — Question whether a 
petition for nomination of a special jury to assess compensation 
under the Lands Clauses Act, 1845, section 53, must be in the 
form indicated in the Sheriff Courts Act of 1876. Houston 
Local Authority v M^Phedran, 6, 267. 

Night poaching — Form of complaint — Summary Jurisdiction Acts. — 
Held that a complaint charging a contravention of the Night 
Poaching Act, 9 Geo. IV. c. 69, was not competent in the form 
provided by the Summary Jurisdiction Acts, 1864 and 1881, in 
respect that the first-mentioned Act provides special procedure 
for cases within its scope, and the form used applied only where 
no special procedure is provided. Complaint under Nigkt 
Poaching Act, 1, 146. 

Penalty — Statute — Summary Procedure Acts. — In a railway com- 
pany's special Act it was provided that a penalty for delay in 
the completion of certain works might be recovered from the 
company "on summary application" by adjoining proprietors. 
Held that the proper mode of procedure was by complaint 
under the Summary Jurisdiction Acts, and that an ordinary 
action for the penalties was incompetent. Hutchison^ s y^rustees 
V Glasgow City and District Railway Company, Q^^ 577. 

Railway construction — Injurious affection of property. — Held that 
an action for damages against a railway company for losi^ 
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through the const niction of their railway is incompetent in 
the Small Debt or Ordinary Court. M^Gill v I^orth British 
Railway Company y 7, 35. 

Removing — Competency of action in Ordinary Court. — Held that in 
an action of removing from subjects let for less than a year 
and at a less rent than ,£30, it is not compulsory to proceed 
under the Act 1 & 2 Vict. cap. 119, sec. 8, and that the action 
may competently be raised in the Ordinary Court. Hunter v 
Peebles, 10, 269. 

Ill, Reponlng. 

Decree after appearance — Implement. — Held that a decree after 
appearance has been entered, but without defences having 
been lodged, is a decree in absence, and that a reponing 
petition under section 115 of the Act of Sederunt of 1839 is 
the proper form of reponing and is not barred by a payment 
to account. M^JEIa^hran, Fulton, dh Kerr v Ten^y Brothers, 
1, 237. 

Defence that claim discharged. — Where a workman sued for 
damages for personal injury and was met by the defence 
that he had granted a discharge, held that, as the discharge 
was not attested, he could proceed with his claim on paying 
back the sum he received for the discharge. Pringle v Watson, 
^ 5, 423. 

Discretion of Sheriff. — Held that the Sheriff is not bound to repone 
a defender after seven days from the expiry of the inducioe 
when the explanation of his failure to enter appearance is not 
satisfactory. Moscrip v Oliver, 1, 377. 

Recall of decree in absence. — A decree in absence granted inad- 
vertently after a notice of appearance had been timeously 
lodged recalled. Milne dh Son v Smith, 8, 62. 

IV. Caution, Consignation, Mandatary, Poor Roll. 

Caution for expenses — Action for bankrupt's personal earnings. — 
Held that in an action for personal earnings a bankrupt was 
not bound to find caution for expenses. Lightbody v Waddell, 
4. 97. 

Caution fcyr expenses — Unregistered friendly society. — Held that 
an unregistered friendly society and members of committee 
authorised to sue on its behalf, against whom the defenders 
alleged that they were persons of insufl&cient means, were 
entitled to sue without finding caution for expenses. Benevolent 
Yearly Association v Young and Gall, 10, 288. 

Caution for violent profits. — Held that a defender of an action of 
removing pleading tacit relocation must find caution for violent 
profits, the pursuer's title being ex facte good, and notice to 
remove having been given. Fergusson v Mackenzie, 10, 52. 

Caution for violent profits — Appeal. — An order by the Sheriff- 
Substitute on the defender in an action of ejection to find 
caution within three days for violent profits, in terms of the 
Act of Sederunt of 10th July, 1839, section 34, is not appeal- 
able. Jaok w Carmichael, 10, 242. 
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Consignation. — Held that consignation of money in Court, whether 
voluntary or under order, is a conditional payment through 
the medium of the Court, the condition being the success of 
the other party. Littlejohn v Reynolds dh Company, 6, 321. 

Mandatary — English litigant. — Circumstances in which a motion to 
have a litigant resident in England ordained to sist a mandatary 
refused. Fairweather v Roy, 9, 19. 

Mandatary — English mandatary for person abroad. — A pursuer 
residing in the Argentine Republic having been appointed to 
sist a mandatary, held that an English mandatary was sufficient. 
Goodhall V Mackill, 8, 40. 

Mandatary — English pursuer. — ^Circumstances in which a pursuer 
resident in England was ordained to sist a mandatary. 
Lawson v Young, 7, 319. 

Mandatary — English pursuer. — E, an English firm, sued M, a Scotch 
firm, in Scotland. Held that E did not require a mandatary. 
Ellershaio d; Sons v Martin <k Company, 6, 281. 

Mandatary — English pursuer. — Held that the fact that the pursuer 
of an action in a Sheriff Court is a domiciled Englishman is 
not per se a sufficient reason for ordering him to sist a man- 
datary. Byers & Company v Simpson, 2, 382 ; 3, 153. 

Mandatary — Foreign theatrical m^anager. — Held that, in an action 
for damages by theatrical managers who had no fixed domicile 
in the United Kingdom, the pursuers were bound to sist a man- 
datary before being allowed to proceed. Fergusfm & Mack v 
Filsons, 3, 155. 

Mandatary — Foreigner temporarily resident in England, — A 
foreigner temporarily resident in England, having raised an 
action of damages in the Sheriff Court for alleged slander, 
offered to hold himself subject to the jurisdiction of the Court, 
and to fix his domicile at his agent's office in the sheriffdom. 
Held that he must sist a mandatary or find caution for ex- 
penses, as he had no domicile in the United Kingdom. Nero 

V Gunn <& Cameron, 2, 342. 

Mandatary — Judgments extension. — Held that, where the pur- 
suer of an action is resident in England or Ireland, it is in the 
discretion of the Court whether a mandatary shall be sisted; 
but that, in consequence of the Judgments Extension Act, 1882, 
such a pursuer, contrary to the former practice, need not sist 
a mandatary unless special cause for one is shown or perceived 
by the Court. Circumstances in which order made. O'Kane 

V O'Kane, 1, 124. 

Mandatary — Judgments extension — Personal service. — The condition 
of personal service on defenders imposed by the Inferior 
Courts Judgments Extension Act, 1882, does not limit the ap- 
plication of the Act in regard to pursuers ; and as thus a 
defender on whom there has been no personal service may 
enforce under the Act a decree for expenses obtained against a 
pursuer, a motion to ordain a pursuer in such a case to sist a 
mandatary refused. Carr dc Sons v M^Lennan^ Blair^ d: Com- 
pany, 1, 262, 
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Poor roll — Ineligibility, — Circumstances in which a party suing in 
forma pauperis was struck off the roll. Ward v Glasgow 
Magistrates^ 4, 19 and 292. 

Poor roll — Pupil, — A pupil without means is entitled to sue on the 
poor roll, though her father, being her tutor ad litemy has not 
been, and cannot fitly be, admitted to the poor roll. Fleming 

V Hamilton ds Manson^ 2, 102. 

Poor roll — Recipient of 30«. a week temporarily out of work, — Held 
that, in the case of a man usually earning 30s. a week, the 
mere fact of his being temporarily out of employment did not 
justify his being put on the poor roll. Martin v Ward^ 2, 346. 

Poor roll — Striking off, — ^A labourer earning 21s. a week, who sued 
his employers in formxi pauperis^ struck off by the Sheriff in 
granting absolvitor. Mark v Qarroway^ 2, 150. 

V. Production, Inspection. 

Access to report of evidence taken to lie in retentis. — Where one party 
had adduced evidence before a commissioner who had been 
appointed on his motion and at his expense, held that the other 
party was not entitled before the diet of proof to insist on the 
report being put into process so as to be accessible to both 
parties. Pickford v Johnstone^ 6, 252 ; G2, 563. 

Diligence for recovery of documents, — Held, on a motion for produc- 
tion of documents before the trial, that letters, <fec., passing 
between firms or their partners at home and the same firms or 
their partners abroad could be recovered, all these being in 
effect parties to the action. Maxwell v Forsyth, 8, 267. 

Diligence to recover documents — Defenders^ business books and balance 
sheets, — In an action for arrears of salary with interest, 
diligence to recover the debtors' business books and balance 
sheets to show that the money was employed by them in their 
business refused, on the ground that it would be assumed the 
money was used by them unless they could show that it was 
put aside or deposited for behoof of the creditor. Robertson^ s 
Executors v Garvie & Deas, 1 0, 274. 

Order for inspection of m>achinery prior to action, — A workman 
having been killed in his employers' service, his widow applied 
for an order on the employers to allow skilled persons to 
examine on her behalf the machinery which had caused her 
husband's death, in order to determine whether she should 
raise an action of damages. No special circumstances were 
alleged. Held that the application was incompetent. Irvine 

V William Dixon, Limited, 6, 192. 

Order to produce — Accident to workman — View of broken link, — ^A 
workman having sustained personal injuries in his employers' 
service raised an action for damages against them. Prior to 
the closing of the record in the action, he moved the Court for 
an order upon the defenders to produce the broken link of a 
chain, which he alleged had caused the accident, for examina- 
tion by skilled witnesses on his behalf, and in order that he 
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might adjust his pleadings. Held that the order could not be 
granted in hoc statu. Gallagher v Linlithgow Oil Companyy 
Limited^ 8, 13. 

ProdtLction of documents after proof closed. — Held that letters in the 
defender's hands at the date of proof could not be produced 
after the proof had been closed, in order to affect the question 
of expenses. Holden & Company v Toddy 8, 81. 

Production of documents before closing record. — In an action for 
production of books, <fec., connected with a business of which 
the pursuer claimed to be a partner, and for a reckoning with 
its funds, the pursuer, before closing of the record, in the hope 
of being able to state specific grounds of action, moved for 
production of the books, which he alleged were in the defender's 
possession. Held that he was not entitled to production at 
that stage. Somerville v Malloch, 9, 22. 

Production of report in defenders^ possession, — Held that the defenders 
were not bound to produce in process a report made by a 
party, who was not an eye-witness of the accident, of the 
investigations made by him into the circumstances attending 
the accident. Cm'Jc Steamship Company v Caledonian Railway 
Company y 10, 86. 

Productions — Interrogatories. — Observations as to relevancy and 
competency of productions called for in interrogatories to be 
sent abroad. Lawson v Donaldson^ 10, 110. 

Recovery of documents after allowance of proof — By virtue of the 
Sheriff Courts Act, 1876, section 22, held that a party was 
entitled, in the discretion of the Sheriff, to a diligence to 
recover documents between the time of allowing a proof and 
the diet fixed for the proof. Dey v Dey, 2, 371. 

VI. Pleading, Amendment, Sisting Party, Res Noviter. 

Amendment. — An action, brought originally in the Debts Recovery 
Court, founding on bills solely, was transferred to the Ordinary 
Roll. Held that a statement in the condescendence lodged in 
the ordinary action, that the bills were granted in respect of 
goods sold and delivered, did not alter the grounds of action, 
and action dismissed. Marshall ds Sons v Gordon dh Perking 
7, 332. 

Amendment — Interdict — Description of subjects. — Held that, under 
the 24th section of the Sheriff Courts Act, 1876, a minute of 
amendment for the pursuer containing a description ad longum 
of his lands, in order to particularise his crave for an interdict 
against encroachment on them, was competent even after the 
closing of the record. Houston v McLaren, 9, 344. 

Amendment of instance. — Held that it was not within the scope of 
the 24th section of the Sheriff Courts Act, 1876, to allow an 
amendment of the designation of a defender sued as "manager," 
by adding to it the words " or managing partner," where that 
involved a change of the ground of action. Coke v Aston, 7 
331, 



DIGEST OF CASES. 19§ 

Process : Pleadingr, Amendment, Sistingr Party, Res Voyiter— continued. 

Amendment of instance — Mistake in name of jmrstter — Expenses. — 
Held that a mistake in the name of a pursuer, as inserted in 
the instance of a petition, may be amended on payment of a 
sum of expenses to be fixed by the Court. Morrison v Distillers 
Company y Limited, 1, 136; 2, 52. 

Amendment of instance — Sisting new pursuer, — When a father raised 
action as tutor of his pupil child, after the child had attained 
puberty, held that it was incompetent either to amend the 
instance under section 24 of the Sheriff Courts Act, 1876, or 
to remedy the want of title to sue by sisting the child as 
pursuer and the father as curator; and the action dismissed, 
Birrell v Calderbanh Steel Company, 10, 245, 

Amendment of prayer of petition. — Minute of amendment restricting 
the conclusions of a petition for interdict disallowed, on the 
ground that it would raise a different issue from that originally 
raised in the prayer of the petition; and action dismissed, 
Henderson v Roy, 10, 292, 

Am,endment of record after proof — Additional proof, — Circumstances 
in which a defender was allowed after proof to amend his 
answers on record, and further proof was led. Denholm v 
Robertson, 5, 61. 

Conjunction — Counter claim, — Held not competent to conjoin two 
actions when that would give a party the benefit of a plea of 
compensation to which he was not otherwise entitled. Lawson 
YFyffe,S,21S, 

Counter claim — Uliquid claims under mutual contract. — Held that 
an illiquid counter claim alleged to arise out of a contract 
which was never fulfilled as a whole, may be set off against a 
claim for payment for performance of the contract so far as 
completed. Marshall v Hutson dc Corbett, 8, 79. 

Counter claim beginning vrith entry of ^^ To balance J^ — Held that a 
counter claim commencing with the entry "To balance of 
" account" could not be considered to any extent. Douglas v 
Hunter, 10, 18. 

Defective averment — Opening up of record. — In an action of damages 
by a servant for wrongous dismissal, the Sheriff- Substitute 
allowed parties a proof and eventually sustained the defenders' 
pleas of fault on the part of the servant, but the Sheriff, on 
appeal, ex proprio vrwtu opened up the record and remitted to 
the Sheriff- Substitute to allow the defenders to make their 
averments more specific as to the points that he had held 
proved. Maclennan v Cameron, 8, 137. 

Entail petition — Defences^ whether competent. — In a petition to 
charge an entailed estate with improvement expenditure, held 
competent for an objecting heir, though not cited, to lodge 
defences in terms of the Sheriff Courts Act, 1876. Fringle, 
petitioner, 5, 408. 

Pleading — Competent and omitted. — Where a tenant, called in a 

poinding of the ground, appeared and defended and decree 

' was granted against him, held ^:hat an interdict by him against 

. execution of the decree, based on a new allegation that the 
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rent had already been paid under a preferable decree, was 
incompetent. Crawford ds Company v Scottish SamrigB Invest- 
ment Society, 1, 164. 

Pleading — Kivown fijuct ^^not admitted^ — When one litigant avers a 
fact within the knowledge of the other — e,g., that an I U 
founded on by the pursuer is holograph of a defender — ^the 
latter is not entitled to plead merely " not admitted," leaving 
his opponent to resort to a proof, but must explicitly admit or 
deny. A record opened up and amendment of an answer of 
this kind ordered. Swcm v Craig, Gl, 51. 

Pleading — Lis pendens. — A, having raised action against M for pay- 
ment of the balance of a contract price for work, was met by 
the plea that the contract had not been implemented, and a 
proof was allowed. M then presented a petition for a remit to 
a skilled person to determine whether the work had been 
executed, and, if not, to report what sum would be required to 
complete it, and for decree for the sum so fixed. A 
objected to the remit, referring to his action, but not stating 
the plea of lis pendens. Before this petition could be heard 
A's action had been tried, and it was found that the contract 
had not been implemented. A then implemented his contract, 
and got decree for the balance under deduction of expenses, to 
which M was found entitled. The SheriflP-Substitute then 
found M's petition unnecessary, and refused him. expenses. 
The SheriflF adhered, holding that the question of implement 
could have been decided in A's action. Miller iSt Company v 
Mackay, 6, 338. 

Pleading — Purgation of irritancy, — The pursuer in an action of 
declarator of irritancy is not required to answer by anticipation 
in his record the defender's case for purgation or to amend his 
record with that view. Opinion that proof of purgation of an 
irritancy may be taken summarily without written pleadings. 
Hay V Sinclair, 8» 241. 

Pleading — Revisal, — When a pursuer failed to revise his con- 
descendence after an order to revise, the record was closed on 
his original paper and the defences ; and the defence being an 
admission of the debt sued for and a plea of compensation, the 
pursuer was held as admitting the debt on which compensation 
was pleaded, and a judgment given accordingly. Logan v 
Henderson <& Company, Gl, 416. 

Pleading — Vague averment — ^^Or those for whom they are responsible^ 
— ^A workman, suing his employers for compensation for per- 
sonal injuries, alleged that the injuries were due to the fault 
of the foreman, or of the defenders, " or of those for whom they 
"are responsible" — proof of these latter words disallowed, 
Owens V Baird dc Stevenson, 2, 98. 

Preliminary plea, — A plea of " no jiu-isdiction " must be stated in 
limine, or it will be held as waived by stating defences on the 
merits. Kirktoood v Kirkwood, 6, 43. 

Jiecord — Curator ad litem. — Held that a curator ad litem for a 
married woman, appointed after the closing of the record, is 
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entitled to have the closed record opened up if he wishes to 
lodge defences, Sinclair v M^Colly 10, 144. 

deduction — Fraud or force and fear — Relevancy, — Averments which 
held insufficient to admit proof of non-execution, fraud, or force 
and fear with reference to a probative testament. Watstm v 
WaU<m, 7, 342. 

Reduction hy exception — Membership of company. — Held that a 
defence of non-membership of a company on the ground of 
fraudulent inducement to join it was irrelevant as a defence to 
ian action for calls on shares, the question of membership (a) 
being one of status rather than of a writing which might be 
reduced under section 11 of the Sheriff Courts Act, 1877, and 
{b) being reserved to the Court of Session by section 35 of the 
Companies Act, 1862. Sa/nta Maria Silver Mines Company, 
Limited v Muir, 4, 258. 

Res noviter — Supplementary auction — Amen/hnent, — ^A sued B for 
j£950 as the difference between the price at which B agreed to 
supply goods and the price at which C undertook to provide 
them after B failed to implement his obligation. After trial 
but before judgment was given C became bankrupt, and A, 
alleging he could not now get the order executed except 
at a further cost of j£250, proposed to lodge a condescendence 
of res noviter to this effect. Leave being refused, he raised a 
supplementary action for £\ 200. Held that the supplementary 
action was incompetent, as the new claim was only an 
amplification of the original claim and not based on any 
independent ground of action. A thereon craved leave to 
amend his condescendence, in terms of section 24 of the Sheriff 
Courts Act of 1876, by averring the further loss without 
increasing his claim. Held that such amendment was 
competent, and should be allowed on payment of an amand 
of .£10 10s. Campbeltown Shipbuilding Company v Alley 4s 
M'Lellan, 5, 391. 

Res noviter veniens ad notitiam. — Circumstances in which a con- 
descendence of res noviter was held to be irrelevant. Bullivant 
<& Company v Davie & Sons, 5, 275. 

Restriction of cravings — Interdict — Implied abandonment of action, 
— In an action for interdict the circumstances so changed 
that the pursuers by minute restricted their cravings to that 
for expenses. Thereupon it was held that the minute was a 
practical abandonment of the action, which was dismissed on 
the ground that no ratio remained for a decision as to expenses, 
unless the cost of a proof ad hoc were to be incurred. Largs 
Police Commissioners v Story, 9, 283. 

Separate purszters — Separate injuries owing to single vyrong — Con- 
descendence not conform to petition, — The auditors of an associa- 
tion commencing in March, 1892, and an association commencing 
in September, 1892, running concurrently for six months, and 
under practically the same management, were sued by both 
associations, by members of the committee of management of 
both, by a committee authorised at a general meeting to sue 
on behalf of the associations, and by certain members as 
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individuals, for payment of £250 due to each association and 
individual members thereof, or such other sum as might be 
due by the late treasurer of the associations, on the ground 
that the moneys of the associations were mingled and embezzled 
together by the treasurer, through the fault of the defenders. 
The sums embezzled were subsequently ascertained to be 
£373 15s. 8d. and £180 ITs, 5d., and the condescendence was 
altered to that effect. Objections that the action was incom- 
petent and irrelevant because (1) two separate pursuers were 
suing two defenders for separate wrongs, and (2) the con- 
descendence did not support the petition, repelled. Benevolent 
Yearly Association v Young amd Gall, 10, 288. ^ 

Sist of new purtuet*, — Crave by a son of a deceased pursuer to be 
gisted as a party to an action by her for a statutory relief as 
parent of another son refused, on the ground that his interest 
was wholly distinct from that of his mother. Ba^ v Aberdeen 
School Board, 8, 144. 

VII. Remit, Proof. 

Burden of proof — Held, in an action of damages by a railway 
passenger, based on the missing of a connection at a junction, 
that it lay upon the company to prove the fact that the arriving 
train was, in point of fact, late. Gillespie v Caledonian Railway 
Company, 10, 99. 

Evidence. — Proof prout de jure allowed of an alleged arrangement 
between a brother and sister to divide money which had been 
deposited in their joint names, and of which the sister had 
obtained possession. Sinclair v M^Coll, 10, 144. 

Petition for remit to determine disputed facts, — Opinion as to the 
competency of a remit to a skilled person to determine matter 
of fact upon which the parties were at controversy, without 
consent of both. Miller <fc Company v Mackay, 6, 338. 

Proof — Adjournment — Additional evidence. — After one party's proof 
was closed, an adjournment to another day was made. At the 
adjourned diet the opposite party adduced three medical 
witnesses who had not been present at, or been cited to, the 
first diet. Objection to their evidence being received sustained, 
Wilkie V Scott, 9, 97. 

Proof — Non-onerosity of 10 U — Settlement — Abstraction from debtor's 
reposiUyries. — Where a defender who was sued for payment of 
an I U averred that the I U had been granted gratui- 
tously, and that it had been settled and given up to the 
debtor, but abstracted from his repositories by the pursuer, 
held that the alleged gratuitous character of the document 
could be proved only by the writ or oath of the pursuer, but 
quoad ultra a proof at large allowed before answer. Hall v 
Hall, 2, 99. 

Proof — Reference to oath — Appeal — Preliminary plea. — The 
defender having referred the cause to the pursuer's oath, and 
the oath having been found negative of the reference, held that 
be could not, in an appeal to the Sheriff, resort to a preliminary 
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plea against the competency of the action which the SheriflF- 
Substitute had repelled. Clark v MaclaiuMans^ G2, 235. 

Proof — Refusal of a party to proceed. — A pursuer who sued for 
damages for wrongous dismissal cited the defenders as witnesses, 
but they having been unable from illness to attend, she 
moved that the diet of proof be adjourned, and the defenders 
found liable in expenses. The Sheriff-Substitute directed the 
pursuer to proceed with her other witnesses, on the footing 
that if, in consequence of the subsequent examination of the 
defenders, any of the pursuer's witnesses required to be 
recalled, the defenders would bear the expense of such recall. 
The pursuer refused to proceed, and, the defenders' proof 
having been gone on with, she cross-examined some of their 
witnesses, but did not appear at an adjourned diet of proof or 
at the debate. The Sheriff-Substitute having held the 
defenders' averments proved, the Sheriff recalled the whole 
procedure as inept and found the defenders liable in expenses 
from the date of closing the record. Ma/dennan v Cameron, 
8, 137. 

Proof — Reparation. — A party who had sustained an injury to his 
leg sued for damages, and made averments inferring fault on 
the part of his employers or those for whom they were 
responsible. The defenders, while admitting the injury, 
denied fault. The pursuer was the only witness examined. 
Held, in the absence of any further proof than the pursuer's 
own oath (the defenders declining to lead evidence), that the 
pursuer must fail, on the ground that he had not proved his 
case. O'Brien v Calderbank Steel dh Coal Company, 10, 61. 

Remit — Fees of reporter and clerk under judicial remit. — A reporter 
under a judicial remit having refused to give up his report 
till his charges were paid, the Sheriff-Substitute remitted to 
the auditor to fix the fee, and approved of his report reducing 
the reporter's fee and disallowing his clerk's account. Allen v 
Tudhope, 6, 276. 

Remit — Infraction of farm lea^e. — Circumstances in which, there 
being no m-gency, a petition for a remit to inspect a farm by 
way of proof that stipulations in the lease had been dis- 
regarded was refused, and a proof allowed instead. Newton v 
Glendinning, 3, 39. 

Remit to inventory stock of alleged copartnery after dissolution — 
Mora. — Circumstances in which such a motion for a remit was 
refused. Somerville v Malloch, 9, 22. 

Witness in foreign country — Letter of request. — Where a litigant 
wishes to obtain the evidence of a witness in a foreign country, 
a letter of request, in terms of A.S. 2ud February, 1893, to a 
foreign tribunal to take his evidence can only be granted if 
the Court is satisfied that it is desirable the witness should be 
examined on oath, and that the laws and practice of the 
country in which the witness is resident do not allow a 
commissioner to administer an oath to him. Lawson v 
Donaldson, 10^ HO. 
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VIII. AppeaL 

Agricultural Holdings Act, — Held that an appeal from the SheriflF- 
Substitute to the SheriflF is not competent in a claim for com- 
pensation under the Act. Governors of Gillespie's Hospital v 
Penman, 1, 292. 

Agricultural Holdings Act — Appointment of referee, — Doubted 
whether appeal from the Sheriff-Substitute to the SheriflP- 
Principal was competent in a petition for appointment of a 
referee. Gardiner v Lo^'d Abercrombicy 9, 33. 

Application to imprison, — Held that an application for warrant to 
imprison for failure to pay an alimentary debt is quasi criminal, 
and that there was no appeal to the Sheriff-Principal where the 
warrant was refused. Christie v Lowden, 6, 140. 

Caution for violent profits, — An order by the Sheriff-Substitute on 
the defender in an action of ejection to find caution within 
three days for violent profits, in terms of the Act of Sederunt 
of 10th July, 1839, section 34, is not appealable. Jack v 
Carmichael, 10, 242. 

Competition for trusteeship in sequestration, — Held that an inter- 
locutor of a Sheriff-Substitute determining a competition for a 
trusteeship in bankruptcy is not appealable. McLean's Seques- 
tration, 3, 129. 

Education Act — Election of school board, — The 14th section of the 
Education Act, 1872, provides that any question or dispute 
regarding the election of a candidate shall be summarily 
determined by the Sheriff of the county, &c., " and the deter- 
"mination shall be final." Held that an appeal from the 
determination of the Sheriff-Substitute to the Sheriff is com- 
petent. Finlay and Stewart v Gemmell, 61, 412. 

Glasgow Corporation Waterworks Act, 1885 — Imposition of rates, — 
Persons aggrieved by any determination of the Glasgow Water- 
works Commissioners in regard to rates may, by section 105 
of the Act 18 (Sc 19 Vict. cap. 118, appeal to the Sheriff, and 
his judgment is to be " final and conclusive, and not subject 
" to review by any Court, or in any manner whatsoever." The 
word " Sheriff" is defined "the Sheriff of the County of Lanark 
" or any of his substitutes." An appeal from a decision of a 
Sheriff-Substitute in regard to a claim for reduction of rates, 
in respect of the respondents' failure to have pipes laid down 
and the appellant properly supplied with water, held to be 
incompetent. Stobo v Glasgow Waterworks Commissioners, 
Gl, 409. 

Interlocutor allowing proof. — Where an interlocutor allowihg proof 
became final, and a curator to a party was afterwards 
appointed, it was held competent for the Sheriff-Substitute to 
repeat the interlocutor, and for the parties to appeal against 
it. Sinclair v M'Coll, 10, 144. 

Interlocutor fixing scale of expenses, — Held that an interlocutor 
fixing the scale on which expenses are to be taxed is not an 
interlocutor appealable under section 27 of the Sheriff Courts 
Act of 1876. Shaw v Browne, 2, 203. 
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Lands Clauses Act — Appeal from **the Sheriff." — ffeld that an appeal 
from the SheriflF-Substitute to the SheriflF-Principal in an action 
for compensation against a railway company was, under section 
22 of the Act, incompetent in so far as it appeared to be laid 
under the Act. Sutherland v Caledonian Railway Company^ 
10, 90, 

Leave to appeal. — Held that leave to appeal to the Sheriff- Principal 
should be given only in order to prevent some mischief or 
miscarriage which the Sheriff-Substitute himself is, by the 
rules of procedure, prevented from correcting or averting at 
his own hand. Bell v Bray, 8, 146. 

Leave to appeal. — Circumstances in which held (1) that an inter- 
locutor was not appealable without leave, and (2) that leave 
to appeal not having been obtained and the appeal noted 
within the seven days prescribed by section 28 of the Sheriflf 
Courts Act, 1876, the appeal was incompetent. Smellie v 
AnstruthcTy 4, 178. 

Meditatione fugse warrant. — Where a debtor had been imprisoned 
on a warrant as in meditatione fugcB, held that an appeal against 
the warrant was incompetent— suspension and liberation being 
the process in which alone review could be sought — appeal 
being, however, appropriate if imprisonment had not been 
allowed or had not followed. Douglas v Thomson, 5, 109. 

Mvltiplepoinding — Order for claims. — Held that an interlocutor 
by the Sheriff-Substitute in an action of multiplepoinding, 
repelling the pleas of incompetency, exonerating and discharging 
the holder of the fund in Tnedio, and ordering claims, but 
containing no decemiture, was not appealable under the 
Sheriflf Courts Act, 1876, without the leave of the SheriflF- 
Substitute. Macduff V Macduff, 9, 243. 

Order to sist mandatary. — Held that an order to sist a mandatary 
is a mere procedure order and not one ad factum proBstandum, 
and cannot competently be appealed against without leave. 
Lawson v Young, 7, 319. 

Petition to imprison. — An appeal having been taken to the Court 
of Session against a judgment of the Sheriflf refusing a petition 
to imprison under the Civil Imprisonment Act, 1882, for 
wilful failure to pay an alimentary debt, appeal refused as in- 
competent. Strain v Strain, 2, 310. 

Question of expenses reserved. — In an action of maills and duties, 
held that an appeal from the Sheriflf-Substitute was incom- 
petent where the Sheriflf-Substitute had disposed of the 
matters in controversy, but reserved the question of expenses. 
Caledonian Insurance Company v Robertson, 9, 58, 

Railways and Lands Clauses Acts — Claim for compensation. — A 
claim under the Railways and Lands Clauses Acts for com- 
pensation for land injuriously affected to an amount not 
exceeding £50 is a judicial proceeding, and falls to be made 
by action in Court ; and appeal against an interlocutor allow- 
ing proof, or disposing of preliminary pleas of relevancy or 
competency, is not excluded. Hendry^s Trustees v West High- 
lOffid Railway Company^ 10, 33, 
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Registration of births, dsc, — Electiwi of registrar. — The Registra- 
tion Act, 1854, section 12, provides that disputes relating to 
the voting for and election of a registrar shall be settled 
summarily by the Sheriff, on hearing verbally the parties or 
their agents. Held that an appeal from the determination of 
the SheriflF-Substitute is incompetent. Milne y Archibald, 61, 
407. 

Road assessment. — Held that, under section 190 of the Roads and 
Bridges Act, 1878, providing for a matter being decided "in a 
" summary manner," an appeal from the SheriflF-Substitute to 
the Sheriff-Principal is not competent. Berwickshire Road 
Trustees v Martin, 1, 387, 

Small Debt decree against wrong 'person — Interdict against diligence. 
— Held that after a charge and poinding had followed on a 
Small Debt decree, taken in absence against the wrong person, 
it was too late for him to attempt to have the judgment 
reviewed by raising an action for interdict of diligence and for 
damages. Cruickshank v Gow dc Sons, 3, 352. 

Summary proceeding under Police Act. — Held that there is no 
appeal from the SheriflF-Substitute to the SheriflF-Principal in 
cases tried summarily under the general Police Act of 1862. 
Edgar v Pollok, 6, 220. 

IX. Abandonment. 

Payment of expenses. — Where a pursuer desired to abandon a cause, 
but declined to pay the defender's taxed expenses till ordered 
to pay them by the Court, absolvitor pronounced with expenses 
— no decemiture for expenses being appropriate in abandoning. 
Black V M'Caig, 3, 217. 

Payment of expenses. — When a pursuer abandons his action, decree 
dismissing it should not be pronounced till evidence is produced 
of full payment of expenses having been made. M^Gill v 
M'Gill, Gl, 414. 

Summary warrant for assessments. — Where a collector of police rates 
had obtained a summaiy warrant for their recovery against 
various persons in default, held that he was entitled to abandon 
the warrant quoad any of them and sue for payment in common 
form. Govan Police Commissioners v Clark, 5, 156. 

X. Decree, Extract. 

Decree — Co-defenders — Liability inter se. — In an action against two 
defenders, one or other of whom was liable, they lodged a 
minute enabling the Court to decide the question of liability 
between them, and the Court, having found B liable to the 
pui-suer and A liable in relief to B, decerned in favour of the 
pursuer against A and assoilzied B. MacLeish v Christie, 
1, 180. 

Decree — Double decemiture. — Circumstances in which held that a 
creditor could not hold at the same time two decrees for one 
debt. Scott V Scott, 1, 179. 

Decree after appearance — Hastening extract. — Held that, when a 
notice of appearance has been entered but no defence lodged 
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a decree pronounced at the first calling is a decree in foro and 
not a decree in absence, and that the Sheriff may allow extract 
after such time as he may deem proper. Briggs^ Son, d) 
Company v Martini, 9, 64. 

Decree after appearance — Shortening days of extract — Held that, 
when appearance has been entered but no defence lodged, a 
decree pronounced at the first calling is a decree in foro and 
not a decree in absence, and that the Sheriff may allow extract 
after such time as he may deem proper. Wylie <fc Lochhead, 
Limited v Thomson, 1, 100. 

Decree in resj^ect of no defences — "/n absence" or "6y defatdt" — 
How soon may it be pronounced ? — A decree in respect of no 
defence granted against a defender who had entered appearance 
held to be a decree by default (not a decree in absence), and 
^ so to be appealable under section 28 of the Sheriff Courts Act, 
1876. Observed that, after appearance is entered, decree in 
respect of no defences ought not to "be pronounced until the 
whole of the day for lodging them (i.e., "the first Gourt day 
" after the expiration of the inditcice ") has expired. Miller v 
Chapelside Chemical Company, 8, 83. 

Extract — Decree for expenses. — Held that, though decree on the 
merits of a cause has been extracted before expenses have been 
taxed and decerned for, the subsequent decree for expenses 
may competently be extracted under section 32 of the Sheriff 
Gourts Act, 1876, all extracts being interim extracts. Mack- 
intosh V Young, 2, 196. 

Procurator-Fiscal. See Arrestment, Expenses. 

Promissory Note. See Bill of Exchange, Evidence. 

Proof. See Evidence, Loan, Prescription, Process. 

Property. See also Assessment, Ghurch, Nuisance, Public Health, 
Reparation, Shore. 

Bounda7y wall undermined — Remedy — Restitutio in integrum. — 
Action at the instance of a proprietor, whose boundary wall 
had fallen in consequence of the operations of the adjoining 
proprietor on his own ground, to have that proprietor ordained 
to restore the wall, is a competent mode of procedure, and a 
claim for damages is not the pursuer's only legal remedy. 
Sommers v St. Monance Magistrates, 62, 439. 

Bounding gable — Whether possession implies ownership or servitude 
— Interdict. — A proprietor applied for interdict against the 
conterminous proprietor to restrain the latter from projecting 
the roof of the adjacent building beyond its former lines, and 
pleaded that the defender was exceeding his boundary. The 
titles of each property described it as bounded by the other. 
The pursuer had, for the prescriptive period, possessed up to 
the face of the defenders' gable, although its foundations pro- 
jected beyond its face. Held that the face of that gable was 
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the boundary, and that the pursuer was, in the circumstances, 
entitled to the remedy of interdict. Houston v McLaren and 
Others, 10, 185. 

Building condition — Obligation to causeway — Jus qusesitum tertio. 
— Held that a declaration in the titles, flowing from a common 
author, of the pursuer and three of four defenders, that a lane 
of which they owned the solum should be formed and cause- 
wayed, being for the common benefit of the proprietors along 
the lane, could be enforced by the pursuer as a jus quoesituTn 
tertio, Mitchell v Brown, 5, 9. 

Building conditions — Signed plan — Fence, — A feuar was bound by 
feu contract " to erect and complete buildings . . . and to 
" rebuild, if and when necessary, self-contained lodgings or villas 
" according to plans which shall have been approved of by the 
"first party (the superior), and copies of which plans are 
" docquetted and subscribed by the parties as relative hereto, 
" and deposited with the first party." It was also provided that 
the ground feued should be inclosed along the line of Kirklee 
Road by a polished stone coping not more than three feet in 
height, with a neat iron railing inserted into said coping, the 
whole not exceeding seven feet in height ; and that "no buildings, 
" walls, or erections shall be built or erected on said ground nearer 
"than fifty feet to the line of the south-east side of the said 
" Kirklee Road, except parapet walls and iron railings of the 
"description after mentioned," <fec. Held (1) that a wooden 
screen placed for shelter alongside the railing upon the parapet 
wall, and of equal height with the railing, was not an erection 
prohibited by the last quoted clause ; and (2) that as no plan 
had been sighed and docquetted as proposed by the contract, 
a projected addition at the gable could not be prevented by 
the superior, either by proving that the plans of the origin«d 
building had been shown and approved by him, or upon the 
ground that, the building having been erected, his approval of 
its actual plan must be presumed and his consent to altera- 
tions obtained. Kelvinside Estate Trustees v Miller, G2, 430. 

Building restrictions — ^^ Necessary outhouse,^^ — Held that a stable 
used as a carpenter's shop did not fall within the description 
of a "necessary outhouse" allowed by a feu-charter to be 
erected in connection with a dwelling-house. White v Soutar, 
8,13. 

Building restrictions — Nuisance, — Held (1) that a vassal not 
entered with his superior was nevertheless subject to a con- 
dition contained in his superior's contract of ground annual, he 
having taken the ground in the full knowledge of the 
conditions affecting the same; and (2) that a clause in a 
contract of ground annual restricting a feuar to erect "no 
"other buildings than dwelling-houses with suitable oflBces" 
did not prevent his using a stable and coach-house for the 
purpose of keeping sheep and cattle, so long as no nuisance 
was created. Goodwin^ s Trustees y Gillespie, 6, 121. 

Commcm property — Right of proprietor and tenant of dwelling-house 
to affi^ brass 'plate on mutual gate without consent of other pro- 
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prietor, — A tenant fixed on a gate entering to a mutual lane, 
which was the principal entrance from the public street to his 
and another dwelling-house, a brass plate containing his name, 
the name of the insurance company of which he was district 
superintendent, and the amount of the company's fund. He 
had the consent of his landlord. The proprietor of the other 
house objected to the plate, and took it off. In an interdict 
against interference with the plate, held that the pursuer was 
entitled to fix on the gate a plate intimating his name- and 
profession, but not to advertise his company and its capital, 
and interdict granted against interference with a plata of the 
former description. Barhley v Scott^ 10, 23. 

Common property — Rwn/rig lands — Vivisionr— Foreshore. — Foreshore 
ex adverso of lands divided as runridge cannot be made the 
subject of an action of division. Traill v Seatter and Others, 
G2. 441. 

Description in title — Conflict between boundaries and measurements. 
— Held that, where in a disposition the subject conveyed is 
described both by boundaries and square measurements and 
the two descriptions conflict, the description by boundaries 
must prevail and be held as regulating the extent of the 
subjects conveyed. Logan v M^Ewan, 7, 296. 

In moveables — Occupation. — One who found a bank note in the 
premises of a shopkeeper held to be entitled to keep possession 
of it as against him and every one except the true owner. 
Hogg V ArmsVrong and Mowaty Gl, 438. 

In moveables — Salmon seized for prosecution of catchers. — Held that, 
where a prosecution for illegal possession of salmon failed, the 
fishery ofl&cers were not entitled to retain the fish seized by 
them under the Sheriff's warrant. Souter v Don Fishery 
Board, 1, 358. 

In moveables — Suspicious pledge. — Ih a competition for a ring 
reported by a pawnbroker to the police as a suspicious pawn, 
the pawner having failed to claim it, the pawnbroker was 
preferred to the police treasurer. Dewar v Thmnson, G2, 323. 

In moveables — Theft and breach of trust — Vitium reale, — A watch- 
maker falsely represented to a dealer that he wanted a selection 
of watches and guard chains to show to third parties for choice 
and purchase. He selected several gold watches and guard 
chains, and obtained possession ; next day he sold the whole of 
them to a pawnbroker, and absconded. The watches and 
chains having come into the hands of the procurator-fiscal, from 
whom they were claimed by the dealer and the pawnbroker, 
he raised an action of multiplepoinding to have it found to 
whom they truly belonged. Held that the act of the watch- 
maker was a theft, so that the dealer had a right to reclaim 
them from the pawnbroker. Hart and Gemmell v Panton db 
Compa/ny, Gl, 439. 

Interdict against un/rking minerals — Lateral support to protect pro- 
perty from injury by mining. — Held that vassals were entitled, 
under their feu disposition^ to interdict their superior and' his 
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mineral tenants from working the minerals under their property, 
and that they were entitled to lateral support to their property 
so as to protect it from injury by these operations ; and remit 
made to an engineer to fix a line to protect it from injury. 
Airdrie School Board v Bellsdyke Coal Company^ 9, 5. 

Joint-prOprietoTB — Expense of repairs, — Held that a joint-proprietor 
is liable for a proportion of the necessary expenses of urgent 
repairs on the joint property, although incurred without his 
consent. Rennie v M^Gill, 1, 158. 

March fence, — In an action to have a march fence, which was 
sufficient for cattle, raised and converted into a cattle and sheep 
fence, held that the demand was untenable, both at common 
law and under the statutes 1661, c. 41, and 1685, c. 39. Cadell 

V WUsfm, Gl, 450. 

Marches — Erection of march fence — Impracticahility, — One of two 
conterminous proprietors having presented an application to the 
Sheriff, under the statutes of 1661 and 1691, to have the other 
ordained to concur in the erection of a march fence at mutual 
cost, petition refused in respect that a portion of the boundary 
was disputed, and that, on account of the conformation of the 
ground, a fence along the ascertained portion of the march 
would not be effectual as a fence. Question as to the com- 
petency of ordering the erection of a march fence wholly on 
one of the adjacent properties where it was impossible to erect it 
along the actual march. Menzies v Earl of Breadalhane^ 5, 313. 

Nuisance — Escape of rubbish from refuse heap to the injury of cattle, 
— Held (1) that it is necessary to prove fault in order to render 
a proprietor making a lawful use of his own ground liable in 
damages in consequence of the escape from it of dangerous 
matter; (2) that police commissioners were not liable for 
injury to cattle in a field adjoining a deposit of town refuse, 
although it was proved that the escape from the deposit of 
waste paper which the cattle ate was the cause of the injury, 
because it was not proved that the escape was due to negligence 
of the magistrates. Opinion on the limits of the maxim sic 
utere tuo ut aXienum non lasdasy and the English rule of Fletcher 

V BylandSf 3 E. <& I. App. 330. Hendry's Trustees v Kirkcaldy 
Police Commissioners, 9, 144. 

Real burden — Building restrictions ineffectually constituted, — M feued 
from L six contiguous plots of building ground, upon which he 
agreed to erect villas under certain building restrictions, which 
were declared real liens and burdens upon the six plots. L 
agreed that when he came to feu the adjoining plot of ground 
to the west he would similarly restrict that ground, and mean- 
time, in M's feu contract, declared these restrictions real liens 
and burdens upon the plot to the west. L subsequently sold 
the plot of ground to the west to N, but failed to insert some 
of the restrictions in N's title. Held, in an action for interdict 
brought by M against a feuar claiming his title from N, that 
the building restrictions not in the title of the plot of ground 
purchased by N were ineffectually constituted, and the inter- 
dict refused, Muirhead v TumbtUl <k Company, lO^ 164. 
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Bestrictions in feu charters — Jus qusesitum tertio. — Circumstances 
in which held (rev. SheriflF-Substitute) that, apart frMn their 
own title, restrictions in favour of feuars contained in the title 
of a disponee of the superior of part of the feuing estate were 
enforceable at the instance of these feuars, and could not be 
relaxed by arrangement between the superior and the disponee, 
the conditions being ex fade for the benefit of the feuars. 
M^Grory v Somerville, Garscadden, dc Company^ 6, 212. 

Mestrictions in feu contract — Use of house as infirmary — Title to sue, 
— A feuar undertook by his feu contract to erect and maintain 
in all time coming a terrace of self-contained dwelling-houses, 
and to erect no other buildings than those specified in the feu 
contract. Held that the superior and the feuar's other 
disponees were entitled to interdict against one of the disponees 
using his house temporarily as an infirmary. Dumbarton 
County Council v Maclachlany 9, 331. 

Seashore — Croum — Wildfowl — Shooting. — A proprietor had a Crown 
grant of lands which were covered by the sea at each tide, and 
exercised the exclusive right of taking mussels and bait between 
ebb and flow. Circumstances in which' he was not entitled to 
have one of the public interdicted from shooting wild fowl on 
the lands at low water, and held that the right to shoot wild 
fowl within flood-mark is a public right. ErsJcine v Masson, 
Gl, 453. 

Support of adjacent ground — Change of proprietor — Reparation, — 
Held that a proprietor was liable for damage arising to adjacent 
property after his acquiring a tenement, in consequence of 
operations by his author before he purchased the tenement, 
and that the former proprietor from whom he acquired it was 
not liable. Murdoch v Wilson^ s Trustees^ Gl, 445. 

Unformed lane — Acquiescence and abandonment. — Circumstances in 
which the non-formation of a lane provided for in the titles of 
several properties, and not opened up for more than forty years, 
held not to infer acquiescence and abandonment of the right to 
have it formed. Mitchell v Brown^ 5, 9. 

Warrandice — Eviction, — A held a discharge by B of a feuing 
restriction, and the discharge contained a clause of absolute 
warrandice. Neighbouring feuars having an interest in the 
restriction sued A and B for damages for infringement of it. 
A made a defence to the action, but afterwards abandoned it ; 
and B, who also defended, got absolvitor on making a payment. 
A then sued B on the warrandice clause for the expenses of his 
defence. Held that, as there was no eviction, and the expenses 
were those of an abandoned defence, the pursuer had no claim. 
Reid and Others v Robertson and Others^ G2, 593. 

Provideiit Society. See Fribndly Socibty. 

Publle Burden. See Assessment, Church, Polios, Poor. 

Public Company. See Company; also Building Society, Friendly 
Society, Industrial Society. 
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I. Nuisanee. 

FUk ail factory, — Circumstances in which held that a long- 
established manufactory for the production of fish oil was 
conducted in such a way as to constitute a nuisance under the 
Public Health Act, 1867. Alterations made by the respondent 
proving effective in removing the nuisance, the petition was 
dismissedj and the respondent found liable in expenses, reserv- 
ing to the local authority to take proceedings of new should 
the nuisance recur. MorUrote Local Authority v AfeamSy 
8, 232. 

Manure trucks at railway station. — Heldj in a complaint with re^rd 
to manure being left undischarged from trucks at a railway 
station, that, in the absence of evidence to show that there was 
injury to health, or that the decomposition or fermentation 
of the manure had had time to begin, no " nuisance " was 
caused under the Public Health Act of 1867. Inveresk Local 
Authority v North British Eailtoay Company, 1, 50. 

Offensive smell from manufactory — Abaterabent — Where the gaseous 
discharge from a public work was found to be a nuisance under 
the Public Health Act, 1867, held, that, on the manufacturers' 
undertaking to observe certain precautions, interdict was 
unnecessary. Gibb and Tait v Henry ds Company, 1, 27. 

Public sewer — Neutralizing of liquids from paper work, — Held that, 
where the liquids issuing from a paper work, which are 
chemically objectionable and likely to injure sewage or sewage 
matter or vegetation, are treated so that the resultant fluid is 
harmless, the local authority are bound to receive such 
resultant fluid into the public sewer of the burgh. Guthrie, 
Craig, Peter dc Company v Brechin Police Commissioners, 1, 59. 

Slaughter-house, — A slaughter-house is not a nuisance under the 
Public Health Act, 1867, sec. 16 (e), unless it is injurious to 
the health of the neighbourhood. Corstorphine Local Authority 
V Dixon <jk Snow, 2, 16. . 

Water-course, — A riparian proprietor, whose lands extended cul 
m^edium filum fiuminis, had the right to dam back the water 
of a river by a cauld or weir. At the date when the cauld was 
erected the stream was fit for the primary purposes, but in 
course of time it became so polluted by the operations of 
upper proprietors that in consequence thereof, and of the 
stagnation of the current caused by the cauld, a deposit of 
noxious matter was formed in its bed above the cauld. In ar 
complaint by the local authority, under section 16 of the 
Public Health Act, 1867, averring that the bed of the river 
above the cauld was a "nuisance," held (1) that the alveus of 
the river was a "water-course" within the meaning of the 
section, and consequently that the application was competent ; 
(2) that the existence of the nuisance was proved ; and (3) 
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that the respondent, as '^ author of a nuisance " in the sense 
of the statute, was bound to cleanse that portion of the 
channel of the stream which was upon his property. Edin- 
burgh Local Authority v Henderson^ 2, 189. 

^ II. Drainage and Water-supply Districts. 

fj^ Drainage district — Expenses, — A drainage district having been 

lujj^ formed under section 76 of the Public Health Act^ 1867, held 

^^ that the Sheriff had no power to award expenses. Sinclair 

and Others v Dumbarton Burgh Local Authority^ 2, 169. 

Drainage district — Resolution under both Police and Public Health 
Act — Expenses, — The police commissioners of a burgh 
resolved, in exercise of the statutory powers vested in them 
under the general Police and Improvement Act, 1862, and the 
Public Health Act, 1867, and therein-recited Acts, and with a 
view to the imposition of the special sewer rate and general 
sewer rate under either Act, to form into a separate or special 
drainage district a specified part of the burgh. Held that the 
resolution was incompetent, as it was founded on both the 
Police Act and the Public Health Act, the powers of assess- 
ment being different in these Acts. Question, whether in such 
a case the Sheriff has power to award expenses. Mackay v 
Maryhill Police Commissioners, 5, 281. 

Requisition — Inhabitant, — Question, is a person who has a shop, 
spends his working day, and owns an unoccupied house in the 
parish of A, but who sleeps and has his home in the parish of 
B, an "inhabitant" of A in the sense of the Public Health 
Acts? Mackenzie v TJrray Local Authority, 5, 173. 

Special drainage district — Obligation to connect with sewers — Sheriff, 
— Under section 96 of the Public Health Act, 1867, which 
makes it competent for any two householders to apply to the 
Sheriff to compel the local authority to carry out the provisions 
of the Act, the Sheriff will not interfere, especially where the 
local authority is vested" by the Act with a discretionary 
power, unless there be a distinct averment that it is abusing 
its discretion. Mere delay (for less than three years) in con- 
necting a certain area within a special drainage district with 
the main sewers was not a sufficient reason in the circumstances 
for interfering. A local authority is not bound to carry out a 
whole system of drainage at one time. Hunter and Others v 
Taylor, G2, 325. 

Special drainage district — Requisition — Withdravxil of requisition- 
ists, — Held that a requisition under section 76 of the Public 
Health Act, 1867, was sufficient to entitle the local authority 
to proceed in terms of the statute, although before the local 
authority took the requisition into consideration seven of the 
ten requisitionists had withdrawn their names. Glengamock 
Iron d: Steel Company v Ayrshire County Council, 9, 201, 

Special water-supply district — Alteration of boundaries, — Held that 
the preamble of a statute cannot restrict the operation of an 
unambiguous enacting clause, and therefore that, although the 
preamble of the Public Health Amendment Act, 1879, proceeds 
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on a recital of a change of circumstances rendering expedient 
the alteration of the boundaries of a special water-supply 
district, it was competent to extend a district although no 
change of circumstances was proved. North British Railway 
Company v Dunfermline Local Authority, 3, 178. 

Special vxtter-supply and drainage districts — Extension, — Held that, 
in order to justify the extension of a special water-supply or 
drainage district, it must be shown that the inhabitants of the 
additional territory which it is proposed to take into the 
special district will immediately, or in the near future, derive 
some benefit in the way of improved water supply or drainage 
by being included in it; and accordingly a resolution by a 
local authority extending the limits of a special water-supply 
and drainage district with the object of making the new 
territory available for taxation to meet expenditure already 
incurred in providing the existing special district with a water 
and drainage system disapproved of. Mackenzie v Urray Local 
Authority, 5* 173. 

Water-supply district, — Held that it was improper so to extend a 
special water-supply district that the area to be included 
should become assessable to an extent quite incommensurate 
with the benefit it would derive from the supply, and 
resolution of local authority to enlarge district disapproved. 
DvJce of Sutherland v Helmsdale Local Authority, 10, 175. 

Water-supply rates — Domestic tise — Public house — Special assessment. 
— Held that the tenant of a hotel within a special water-supply 
district, who used the supply for washing vessels and for 
mixing with the liquors he sold, used such water "for trading 
" or manufacturing purposes " in the sense of section 89 (3) of 
the Public Health Act of 1867 ; but that the local authority, 
while levying a special water assessment on the hotel, were 
not entitled to have him interdicted from using the supply of 
water for trading purposes, or to charge for a trading supply. 
Beith Local Authority v Muir, 3, 319. 

III. Miscellaneous. 

Assesmiefnt — Market garden. — Held that land used for a market 
garden is " land used for agricultural purposes " in the sense 
■ of section 94 of the Public Health Act of 1867, and therefore 

liable to be assessed on only one-fourth of the annual value as 
on the valuation roll. M^Gill v Presttvick Local Authority, 
2, 140. 

Closing order — Demolition of property — Compensation. — Circum- 
stances in which a closing order against a tenement being used 
for human habitation was granted, and in which subsequently 
an order of demolition was issued, and upheld on appeal, both 
orders being under the Housing of the Working Classes Act, 
1890. Held (1) that a petition under this Act was compe- 
tently brought at the instance of the clerk to the local 
authority ; (2) that a building was a " dwelling-house " within 
the meaning of said Act, notwithstanding that the owners, 
between the date of serving notice on them to make the 
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premiBes fit for human habitation and the date of the presenta- 
tion of the petition for a closing order, had removed all the 
tenants and re-let the building as a store; and (3) that the 
building being unfit for human habitation, and dangerous or 
injurious to the health of the public or the neighbours, and 
not being simply an " obstructiye " building in respect of the 
demolition of which compensation is payable under section 38 
of the Act, the petition and the order of demolition were 
competent in virtue of sections 32 to 34, imder which no 
compensation was payable to the owners. Lan^ v Fleming's 
Trustees, 10, 47. 

Exposure of person suffering from infectious disorder — Penalty — Title 
to sue, — Held that, under the 48th and 49th sections of the 
Public Health Act, 1867, it is only the local authority of 
the district within which a person suffering from infectious 
disease is put into a railway carriage that can sue for penalties, 
and not the local authority of any district into which the train 
carrying such person comes. Motherwell Local Authority v 
Grant, Gl, 465. 

Infectious disease — Whether removal to fever hospital chargeable to 
local authority or parochial board. — Held that a parochial 
board which removed a man disabled by fever to a hospital 
was acting in excess of its powers, and had no claim on the 
parish of settlement for costs of removal and maintenance in 
the hospital, these forming charges on the local authority of 
the relieving parish. Shotts Parochial Board v New Monkland 
Parochial Board, 1, 349. 

Limitation of period for suing local authority, — The limitation of 
the right to sue a local authority which is imposed by section 
118 of the Public Health Act, 1867, applied, M^Blaine v 
Helensburgh Police Commissioners, 7, 289. 

Local authority — Burgh of barony. — Held that the powers of a 
burgh of barony as local authority under the Public Health 
Acts had not been transferred to the county council by the 
Local Government Act of 1889. Rosehearty Tovm Council v 
Gibb, 8, 63. 

Milk-shop — Registration as purveyor of milk — Ice-cream merchant, — 
Held that an ice-cream merchant is a purveyor of milk in the 
sense of the Contagious Diseases (Animals) Acts and Dairy 
Order of 1885, and requires to be registered as such. Lang v 
Pianta, 10, 14. 

Notification of infectious disease — Doctor's certificate and fee, — Held 
that not every, but only the first, medical practitioner who is 
called in to a patient suffering from an infectious disease to 
which the Infectious Diseases Notification Act, 1889, applies, 
is bound to send a certificate to the medical officer of health, 
and that if any practitioner does so when a certificate has been 
sent already, he is not entitled to the fee prescribed by the 
statute. Edmiston v Govan Police Commissioners, 9, 160. 

Waterworks — CompenscLtion — Jury trial, — Question whether the 
petition in an application for the nomination of a special jury to 
assess the compensation payable to a landowner under the Lands 
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Clauses Act, 1845, section 53, required to be in the form pro- 
vided by section 6 of the Sheriflf Courts Act of 1876. Houston 
Local Authority v M^Phedran^ 6, 267. 

Waterworks — Notice to he given 6y promoters of undertakings of 
petition for trial of disputed compensation by special jury, — Held 
that promoters presenting a petition to the Sheriff under 
section 53 of the Lands Clauses Act of 1845 to have a question 
of disputed compensation tried by a special jury must give the 
respondent the same formal notice of their intention ten days 
before as is required by section 37 in the case of a trial by a 
common jury, and petition dismissed in respect it contained no 
averment that the petitioners had given such notice. Houston 
Local Authority v M^Fhedran, 6, 267. 

Public House. See CoNTRAOT, Salb. 

Public Meeting^. See Trust. 

Public BeCOrdS. See also Progbss. 

Certificate of dea^h — Medical practitioner^ s right to fee. — ^A medical 
practitioner is not entitled to a fee from a registrar for granting 
a certificate in terms of the statutes as to the death of a 
patient. Coats v Steven, Gl, 474. 

Commissary court books — Making copies therefrom. — Payment of the 
usual fee for inspecting writings recorded in the commissary 
clerk's books gives the right of making complete copies of 
deeds. Skeete v Young, Gl, 471. 

Creation of new registration districts. — Circumstances in which it 
was held that, although there had been a considerable increase 
in the population of a registration district, it was not expedient 
in the public interest that the district should be divided, and 
new registration districts created. Neilson, petitioner, 7, 20. 

Entry for birth of married woman! s bastard. — The registrar ought 
to register the illegitimate child of a married woman bom 
stante m^atrim^nio as illegitimate, on her information, and it is 
improper to lead proof before the Sheriff in an application for 
an order to make such an entry. Miller, petitioner, Gl, 476. 

Registrar — Election. — The Registration Act of 1854 provides that 

' the election of a registrar shall be decided by a majority of 

the votes of the members of the parochial board present at a 

meeting specially called for the purpose. Held that it is 

incompetent to vote by mandates. Milne v Archibald, Gl, 407. 

Registrar — Right of appointment. — Held that the right of appoint- 
ment of a registrar to the united burgh and parish of Ayr 
registration district was to be exercised by the town council 
and parochial board alternately. Ayr Parochial Board, 
petitioners, 7, 66. 

Public Rigrht. See Fishino, Marebt, Shorb. 

PupiL -See Bastard^ Parent and Child, Poor. 
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Quantum Meruit. See Contract. 

Quarry. See Minb, Road. 

Quinquennial Limitation. See Prescription. 
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Babbits. See Game. 

Railway. See also Carriage. 

I. Construction, pase 218 

n. Rates, „ 220 

m. Care of line, „ 222 

I. Construction. 

Compenfotion — Tunnel — Strtictural damage to huUdings — Pernia- 
nent depreciation — Loss of rents-^Wayleave — Rock, — Observa- 
turns, in a reference to assess the compensation to owners of 
lands and houses by the construction of a railway tunnel 
beneath and along a public street, upon the ratio of assess- 
ment with regard to (1) permanent depreciation of the houses, 
(2) claims by tenants not taken up by the landlords, (3) value 
of freestone removed in tunnelling, and (4) wayleave for the 
space occupied by the timnel; and awards for damage, 
depreciation, loss of rents, value of rock, and wayleave. 
Mansfield Place, Glasgow, Reference, 1, 270. 

Construction of works — Claim under statute or common law, — A 
grocer, having had goods injured by an overflow of water into 
his cellar through the defenders having covered a drainage 
grating while constructing their railway, sued for damages, but 
did not aver either that his premises had been injuriously 
affected or that the defenders had been at fault. His claim 
was held irrelevant both under the Lands and Railways 
Clauses Acts and at common law. Sutherland v Caledonian 
Railway Company, 10, 90. 

Construction of works — Reparation for negligent execution of private 
Act — Action in common form, — Held that, when a claim for 
damages in respect of the construction of a railway was laid 
upon negligent use of statutory powers, it need not be tried 
under the Lands Clauses Act, 1845. Verrechuu v Glasgow 
Subway Company, 9, 181. 

Damage by railway toorks — Claim by tenant entering subsequent to 
completion of works and discharge by landlord. — A property was 
structurally damaged by a railway company in the course of 
certain operations, and the proprietors of the property dis- 
chained the company therefrom. A tenant, having subsequently 
entered into possession of the property, sued the railway 
company for damages. Held that the occupier had no title to 
sue for damages received in consequence of the origin&l 
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construction, whether ordinary or negligent, haying acquired 
right subsequent to the construction, and the proprietors, his 
authors, having granted a discharge. Bicks v Caledonian 
RaUioay Company^ 10« 85. 

Formation of railtoay — Damage to stock in shop — Loss of custom, — 
A shopkeeper claimed damages from a railway company for 
loss sustained by him through their construction of a railway 
authorised by Act of Parliament, in consequence of (1) damage 
to his stock-in-trade by dust, (2) the partial closing of his shop 
whilst the operations were being carried on, and (3) loss of 
business through the diversion of the traffic by the complete 
shutting up of the street. Held that damages were due under 
heads 1 and 2, but that the claim under head 3 was not 
relevant. Moore v North British Railway Company^ 7, 78. 

" Injuriously affected " property — " Recurring " or " o/ccruing " 
damage. — Opinion as to what constitutes "recurring" structural 
damage to a property which has been damaged by the con- 
struction of a railway, and for which compensation has been 
already paid. Moffat v North British Railway Company, 
7, 30. 

" Injuriously affected ^^ property — Sheriff — Agreement with contraxitors 
for relief from damage claims. — Held that (1) an action for 
damages against a railway company for loss through the con- 
struction of their railway is incompetent in the Small Debt or 
Ordinary Court, and must be raised as provided in the Railway 
Acts ; and (2) an agreement between the company and their 
contractors as to damage claims is jus tertii of the pursuer. 
M^Gill V North British Railway Company, 7, 35. 

Injury to land — Independent contract. — Where the owners of land 
allege that it has been injuriously affected in the construction 
of a railway company's line under statutory powers, they are 
entitled to claim compensation from the company under 
section 6 of the Railways Clauses Act and incorporated 
provisions of the Lands Clauses Act, and do not require to 
claim against the contractors who are constructing the line for 
the company. Hendrj/s Trustees v West Highland Railvmy 
Company, 10, 33. 

Lands Clauses and Railways Clauses Acts — Glasgow District Stfhway 

Act, 1890 — Compensation for interrupted a4x:ess. — Held that the 

taking away of a right of direct access to a public street for 

[ the three months allowed to the defenders by their Act was an 

\ " injurious aflFection " of property, and damages awarded. 

•■ Milne v Glasgow District SvJbway Compa/ny, 10, 93. 

Lands taken v/nder statutory powers — Expenses in trial by Sheriff 
and jury. — Held (1) that uhder the 50th section of the Lands 
' Clauses Act, 1845, the party entitled to expenses ought to be 

^ allowed the reasonable expense of a previous precognition and 

^ survey and inspection of the lands to be valued ; (2) that the 

i^ rule to be followed in regard to the fees paid to skilled witnesses 

i! is that settled by Act of Sederunt as applicable to civil jury 

n! trials before the Court of Session, but larger fees are allowed 

t'' for the time occupied by them in making preliminary investiga- 
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tiona, to enable them to qualify themaeWeB for giving evidenGe, 
than are allowed for their attendance as witnesses at the trial ; 
and (3) that the expense of evidence which the Court may 
consider unnecessary will not be allowed, even though it be 
adduced, and, in general, the expense of witnesses not examined 
will be disallowed; (4) special esse in which the claimants 
were found entitled to chum, as against the company, the 
expense of both an Edinburgh and a Glasgow agent; (5) 
fees to counsel for a trial in Glasgow during the vacation of 
the Court of Session; (6) amenity witnesses, who are not 
professional men, are only entitled to their travelling expenses, 
and one guinea a day for subsiBtence money. Smith-Sligo v 
Caledonian Railway Company^ Gl, 319. 

Making good deficiency of anestments during ecmsiruetion. — ^A railway 
ocMupany does not escape its liability under section 127 of the 
Lands Clauses Act, 1845, to make good deficient assessments 
for land tax, prisons, and the poor, arising during the con- 
struction of its works, by having bought and taken tiie titles 
to the property on which the deficiency arises in the names of 
trustees, and with an entry at a date previous to the passing 
of its Act. BeaUie v North British RaUway Company^ 7, 258. 

Stopping tqf streets — Penalty, — Circumstances in which a tenant of 
premises in a section of street^ the carriage-way in which was 
stopped up for traffic by the construction of a railway and not 
restored by the company within the period allowed by its Act 
(Glasgow Central Railway Act, 1888), held entitled to sue for 
the penalties appointed by the Act, and awarded half thereof. 
"Innnediate vicinity" construed. Currie v Caledonian Bail- 
way Company y 10, 316. 

II. Rates. 

Agreement — BgualizcUion — Standard rates, — ^Where certain coal- 
masters agreed to pay to a railway company certain rates of 
carriage, and the company became bound, in the event of lower 
rates being charged to traders who were not parties to the agree- 
ment, to grant a corresponding reduction to the ooalmasters, 
held that, to entitle the coalmasters to reduction, it was sufficient 
that the company issued tables by which lower rates were offered 
to such traders, and that it was inunaterial whether or to what 
extent these tradera had taken advantage of the lower rates. 
Where, under the same agreement, the ooalmasters, notwith- 
standing the stipulated rates, agreed to pay to the company 
the rates paid by a certain firm up to a specified limit, and it 
appeared that under an agreement between the company and 
the firm the rates to be paid by it were the same as those to 
be paid by the coalmasters, and that it had a corresponding 
right to reduction, held that the fact that the firm did not 
exercise that right could not bar the coalmastera from demand- 
ing their reduction. Boyd, GUmour^ d: Cojmpany v Glcugow d: 
South 'Western Railway Company ^ 3, 311. 

Agreement — Most-favoured-trader clause, — ^A railway company agreed 
with a number of coalmasters to carry their goods at certain 
rates per ton per mile, and bound itself in the event of "lower 
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" rates " than those specified being charged to other traders for 
carriage of the same class of goods, to give a corresponding 
reduction to the coalmasters who were parties to the agreement. 
Held that " lower rates " meant lower rates per ton per mile, 
and that one of the coalmasters was entitled to a reduction in 
terms of the agreement, because other traders were charged 
rates which, though not absolutely lower than those paid by 
him, were lower by reference to the distance for which they 
were payable. Machinnon v Glasgow <k South-Western Rail- 
way Company^ 1, 142. 

Agreement — Most-favoured-trader clause, — -In 1875 an agreement 
containing a most-favoured-trader clause was entered into be- 
tween a railway company and certain coalmasters. One of the 
coalmasters thereafter continued to be charged the rate fixed 
by previous agreement in 1865, which was lower than that 
stipulated in the 1875 agreement, but not so much lower as 
the rates offered by the railway company to other traders not 
parties to the 1875 agreement. Held that, though the 1865 
agreement did not contain a most-favoured-trader clause, the 
coalmaster was entitled under the 1875 agreement to a reduc- 
tion in the rate stipulated corresponding to the lower rates 
charged to these other traders. Boyd, Gilmour, d; Company v 
Glasgow <k South- Western Railway Company, 4, 260. 

Demurrage — Through traffic agreement — Equalizatixm of rates — 
Title to stie, — Coal merchants got supplies of coal sent over the 
lines of the Caledonian and the South- Western Railway Com- 
panies in trucks belonging to the Caledonian Company. The 
South-Western Company's notes advising the arrival of the 
waggons intimated that demurrage would be due if they were 
not unloaded in 24' hours, but the merchants often failed to 
unload in time. The South- Western Company paid demurrage 
to the Caledonian Company for the detention of their waggons 
at the rate claimed from the merchants under an agreement 
between the companies entitling the South- Western to collect 
demurrage for the Caledonian Company. Held, in an action 
for recovery of the amount by the South-Western Company 
against the merchants, that the former had a title to sue, and, 
in charging demurrage, no undue preference was constituted 
in favour of their own trafl&c or that of a third company 
carried over the South- Western line, neither of whom exacted 
demurrage within the meaning of section 83 of the Railways 
Clauses Consolidation Act, 1845, and section 2 of the Railway 
Traffic Act, 1854, it being in the power of the Caledonian 
Company at any time to remit demurrage. Held further, 
that demurrage, being distinct from " tolls," did not fall with- 
in the equalising provisions of the statutes. Glasgow <Ss South- 
Western Railway Company v Wood dh Company, 3, 328. 

Equalization — Same portion of line, — Where the traffic of two 
collieries started from the same railway station on its journey 
to a seaport, but the traffic of one of them had to be carried 
back 415 yards along the railway to reach the station, held 
that the traffic of both collieries passed only over the same 
portion of the railway, within the meaning of section 83 of the 
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Railways Clauses Consolidation Act» 1845. TeaUfs Tnutees y 
Glasgmo 4k SonthrWestem Railway Company^ 8, 307. 

Traffic Acts — Undue preference, — Held (1) that an action for repay- 
ment of alleged overcharges of rates on the ground of undue 
preference was incompetent under the Railway and Canal 
TraflSc Act, 1854, the only remedy being by interdict; (2) 
that, while under the Railways Clauses Act, 1845, sec. 83, the 
goods of the favoured trader must be carried " over the same 
" portion of the line " as those of the complainer, that was not 
so in the instance founded on; and (3) that where goods 
passed over the same portion of the line there was undue 
preference, although the favoured trader guaranteed £5000 
per annum, it not being alleged in defence that he sent full 
train loads or otherwise materially lessened the expense of 
carriage. Samerville v Ncrik British Railway Company, 2, 38. 

IIL Care of line. 

Accommodation works — Defective cutvcrt — Damages, — ^The tenants 
of fields near a railway sustained damage by their fields being 
flooded owing to a culvert under the line being insufficient. 
They sued for reparation. Held that section 65 of the 
Railways Clauses Act, 1845, which relieves the railway from 
making further accommodation works after the line has been 
open five years, did not bar an action for damages. Barrie v 
Glasgow i South- Western Railway Company y 5, 278. 

Fencing — Gates across colliery siding — Trespass, — Where cattle 
strayed along a private branch railway and thence, through a 
gateway at the junction left open by the public railway 
company, on to the main line, where they were injured, held 
that the railway company were not liable in damages for the loss 
of and injury to cattle. King v Caledonian Railway Company, 
8, 200. 

Level crossing — Road — Submission — Reparation. — A tenant's heifers 
were killed by a passing train at a level crossing in his farm. 
The crossing was on a public road made in 1858 in virtue of a 
submission between the landowner and the railway company, 
but was not authorised by special Act. The road was not 
kept in order by the road trustees, but was used of right by 
the public, being fit for gigs, carts, Ac. Held (I) that it was 
a public carriage road in terms of the Railways Clauses Act, 
1845, and the level crossing was illegal ; (2) that the sub- 
mission was ultra vires, and in any view could not affect the 
tenant (pursuer) as one of the public ; and (3) that the action 
was not excluded by lapse of time or the pursuer's silence 
during his tenancy. Barclay v Great North of Scotland 
Railway Company, G2, 443. 

Obligation to fence line — Junction of private railway — Injury to 
stray catUe. — Sheep having strayed on to a public railway 
through a gate between that railway and a private line and 
been killed, held that the railway company was not liable fer 
the loss, although the gate had been left open negligently by 
one of its servants. M* Arthurs v Glasgow dh South- Western 
Railway Company, 3, 327. 
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Obligation to fence line — Junction of private railway — Injury to 
stray cattle, — Cattle having strayed on to a private railway, 
and thence on to a public railway through an open gate at the 
junction, were killed by a train on the public railway. Held 
that the railway company were not liable in damages, there 
being no obligation upon them either at common law or under 
the railway statutes to fence their railway at such a point. 
Pollock V Caledonian Railway Company^ 3, 210. 

Reparation — Fire caused by spark from engine, — In an action against 
a railway company for damages in respect of loss of stacks 
through fire caused by a spark from an engine, held (1) that 
fault had been proved on the part of the railway company, the 
engine not having been furnished either with a spark-arrester 
or with such other means of preventing emission of sparks as 
were held to be sufl&cient in the Port-Glasgow and Newark 
Sailcloth Co. V Caledonian Itailway Co. (15th March, 1892, 19 
R. 608 ; afhrmed by House of Lords, 21st January, 1893), and 
(2) that the proximity of the stackyard to the railway did not 
infer such contributory negligence on the part of the owner of 
the stacks as to absolve the railway company from liability. 
Clive V Portpatrick and Wigtownshire Joint Committee, 9, 244. 

Rankingf. See Bankruptcy ; also Arrestment, Assignation, Lease. 

Rates. See Assessment, Harbour, Police, Poor, Public Health, 
Railway. 

Ratification. See Contract. 

Receipt. See Carrier, Discharge, Reparation. 

Recompense. See also Aliment, Poor. 

Accidental mixing of goods — Liability of intromitter to account for 
price of immixed goods. — Where the goods of one party had 
been by some mistake shipped along with the goods of another 
party, and the latter had delivered them along with his own 
and been paid for them, held that he could not retain the price 
to meet a claim of damages alleged to have been caused by the 
inferior character of the first party's goods, but must pay over 
the price to the extent required by the first party to replace 
his goods. Dunn <k Stephen v Moyse <k Company, 7,12. 

Outlay by joint-proprietor. — Where one of two joint-proprietors of a 
house expended sums on repairing it after damage by storm 
without consulting the other, held that he was entitled to 
recover half his outlay from the other. Rennie v M*Gill, 1 , 158. 

Reconvention. See Jurisdiction. 

Record. See Process. 

Records. See Public Ebcords. 

Redemption of Casualties, See Superior and Vassal 
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Reduetion. See Sheriff ; aiUo Multiplsfoindino, Process. 

Referenee. See Arritration, Evidence, Lease, Loan, Process. 

Register. See Company, Purlig Records, Ship. 

Regristration of Voters. See Franghibb, Poor, Valuation RoLii. 

>Rei interventus. See Contract, Lease, Writ. 

Rctjection. See Carriage, Sale. 

Relief. See Assessment, Poor, Superior and Vassal. 

Relocation. See Hiring, Lease. 

Remit. See Process. 

Removing. See Lease, Process. 

Rent. See Lease. 

Renunciation. See Lease. 

Reparation. See also Agenot, Carrier, EIarbour, Lease, Loan, 
Master and Servant, Mine, Patent, Process, Property, 
Railway, Road, Sale, Slander, Smp, Title to Sub. 

I. Penonal Wronsr or Nesrliffenee, 

IL NeffUgenee In the eare of Property— 

(a) Heritage, 

(b) Animals, 
(e) Other Moveable Property, 

III. Servants— 

(a) Liability to Servant, 

(b) Liability for Servant, 
(e) Servant's Liability, 

IV. Faetory Acts, • 
V. Process of Law, 

VI. Proeedure, Pleas In Bar, 
VII. Measure of Damages, • 



page 224 


1* 


226 


ti 


230 


»» 


233 


*• 


236 


ft 


243 


*i 


243 


fi 


244 


i> 


244 


»» 


246 


ft 


249 



L Pepsonal Wpong of Negligence. 

Cattle poisoned by yew cuttings, — Held that a person who had put 
some yew cuttings into a field where cattle were grazing, 
which were eaten by the cattle and caused their death, was 
liable in the value of the cattle to their owner, on the ground 
that the poisonous character of yew is common knowledge. 
Sloan V Thovnson^ 7, 60. 

Damaging nets — Proof — Bepo7*t of sea fishery oficer. — In an 
action for damage done to fishing nets a report by a sea 
fishery officer was lodged, which stated that he thought the 
defender's boat was to blame, but did not assess the damage. 
On a plea that proof was, by the Sea Fisheries Amendment Act, 
1885, sec. 7, limited to that report, held that proof at large 
was not excluded, in respect (1) that no offence against the 
Sea Fisheries Acts was alleged or proved; (2) that in the 
absence of such an offence the report only excluded further 
evidence as to the amount of damage ; (3) that in any case the 
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report was defective, and not in terms of the statute ; and (4) 
that it was necessary "to do justice in the cause." Noble v 
Groat, 6, 56. 

Due lighting of common stairs — Glasgow Police Act, 1866. — Circum- 
stances in which the Glasgow police commissioners were held 
liable in damages for injuries to the pursuer caused through 
her falling down a stair which was not duly lit and which the 
commissioners were under the Glasgow Police Act bound to 
light. M^ Arthur v Glasgow Police Commissionei's, 10, 347. 

Bmbezzlement hy treasurer — LiaMlity of gratuitous auditors, — 
Held competent to sue gratuitous auditors for reparation for 
losses by embezzlement of a treasurer alleged to have occurred 
through their fault or negligence. Benevolent Yearly Associa- 
tion V Youn^ and Gall, 10, 288. 

Gangway ardent — Contributory negligence, — Where a steamboat 
owner was carrying live stock, and had laid a gangway to the 
quay for passengers, but the pursuer rushed to a gangway 
which, the owner's men were in the act of fastening to the 
quay for the stock, so that he sent it off the quay, and he fell 
over it into the water and was injured, held that the owner was 
not liable in damages. Opinion that, even if the owner's men 
were in fault in not sooner making fast that gangway, there 
was contributory negligence of the pursuer barring his claim. 
Love V Williamson^ 8, 302. 

Inciting dog to chase cat in public street — Injury to passer-by, 
— ^The defender, seeing a cat running past in a street, called 
to a dog beside him to " seize it." The dog gave chase to the 
cat, and in doing so knocked down and injured a child. Held 
that the defender, in setting a dog to chase a cat in a public 
street, acted negligently and without due care for passers-by, 
and was liable in damages. Brogan v Worton, 7, 162. 

Killing a cat — Trespass by cats, — A person who trapped a cat in 
his garden, in which the flower beds had been damaged by 
cats, held not liable in damages to the owner of the cat. — 
M'Kay v Kidd, Gl, 502. 

Killing a dog — Trespass, — Held that no one has a right to kill a 
dog which is merely trespassing. Stewart v Sim, 2, 177. 

Killing a dog — Trespass, — Held that one is not entitled to shoot 
a dog found straying within his private enclosures when it is 
not actually doing mischief. Duncan v Gillespie cmd King, 
4, 195. 

Killing a dog — Trespass, — A gamekeeper is liable in damages for 
shooting a dog, even after warning its owner of its habit of 
trespassing and pursuing game, if he shoots it while it is not 
actually pursuing game. Scott v White, G2, 470. 

Killing a dog-^Trespass. — Held that a gamekeeper was not justified 
in shooting two stray greyhounds which were coursing hares 
and rabbits, and in so doing disturbed the sheep in the fields, 
but did not chase the sheep. Bathgate v Black, 62, 469. 
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Liability far tnuiees — Bwrsary, — Held that trustees of a bursaiy 
fund might be sued for damages for breach of contract so as 
to make the trust fund liable. Martin y M^DougalUs Trustees^ 
1, 334. 

Magisterial inaction — Patrimonial los$. — Where a man sued burgh 
magistiates for damages because they disr^arded a complaint 
against their chief constable, held that the action was irrelevant, 
and particularly so because no patrimonial loss could be in- 
structed. Robertson y Glasgow MagistrcUeSy 8, 345. 

Marker injured at target praetiee — Damnum fatale. — ^A volunteer 
in the course of rifle practice fired at the wrong target, and a 
splinter from his bullet struck the marker for the taiget at 
which he had fired and injured his eye. Held (altering the 
Sheriff-Substitute, who found contributory n^ligence) that in 
the circumstances the occurrence was damnum faiaU^ and the 
volunteer was not liable in damages. Weir v Machay and 
Ford, 2, 349. 

Seduction — Competency of action after nine years, — Held that a 
delay of nine years in raising an action for seduction did not 
bar the action, but increased the onus of proof on the pursuer, 
and might also affect the question of the amount of damages. 
Eadie v Sharp, 10, 267. 

Stone-throwing — Liability of eight-year-old child, — ^A boy, eight 
years old, threw a stone at a girl and injured her sight. 
Held that he and his father were liable in damages for the 
injury. Russell v Kerr, 4, 312. 

II. Negligenee in the Care of Ppoperty— (a) Heritage. 

Breach in fence — Injury to straying horse, — A company had a coup 
for chemical refuse next a field. A horse at grass with the 
farmer strayed into the coup and died from the injuries it 
received from the lime, &c. The coup was fenced by a turf 
dyke, which was said by the owner of the horse to be 
insufficient. A servant of a contractor employed by the 
company had, in depositing refuse, pulled down part of the 
fence, and failed to replace it. Held, in an action for damages 
by the owner of the horse against the farmer, the com- 
pany, and the contractor, that the loss had been caused by 
the negligence of the carter, for which his employer was liable, 
that it was not proved that the fence was insufficient, but 
that even if it were so the accident bad not occurred through 
its insufficiency, but through the carter's meddling with it; 
and therefore that the fanner, and the company, whose duty 
it was to maintain it, were not liable. Marshall v Mason and 
Others, 2, 153. 

Child droumed in private pond — Trespass — Contributory negligence 
of child, — A road open to tenants and those who had business 
with them led from a public street to a yard, near which 
was a pond. There was no gate at the entrance to the 
private road, but a fence separated the yard from the pond. 
The fence was broken down at one point. A boy nine years of 
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age strayed from the public street within the paling and fell 
into the pond and was drowned. In an action of damages by 
his father against one of the proprietors and the lessee of the 
pond, held that the death of the child was not due to the fault 
of the defenders, and that the boy's negligence contributed to 
his death. M^ Mullen v Thomson and Currie, 6, 318. 

Dangerous chimney-head — Injury to sweep, — Held that the proprietors 
of an old and dilapidated building are bound to have it 
regularly inspected as to external defects to prevent danger to 
the lieges ; and damages awarded where a chimney fell with a 
chimney sweep (who had gone there to sweep a vent in the 
usual way), and who was killed in consequence. Short v 
Wilsons, 10, 125. 

Defective paling, — Circumstances of a claim for damages in respect 
of the fall of a child through a paling. Whitehead v Tw^nhuily 
Famie, dh Adam, 3, 443. 

Defective sewer — Public commissioners — Res ipsa loquitur. — Negli- 
gence in the maintenance of a public sewer held to be proved 
without evidence of the specific defect. Ewing <k Company 

V Glasgow Police Board, G2, 475. 

Defective shop unndow — Relevancy,— An action was raised in the Sheriff 
Court of Stirlingshire against a party who was not resident 
within the sheriflFdom, but who had been personally cited and 
possessed heritable property within it. The ground of action 
was personal injuries alleged to have been caused to a tenant 
by a defect in this property, which was not said to have been 
noticed or curable by the defender. Held, in these circum- 
stances, that the SheriflF of Stirlingshire had jurisdiction, but 
that the averments were insufficient to found a relevant action. 
Nimmo v Maclean, 7, 233. 

Defective stair railing, — Circumstances in which held that a house 
proprietor was liable for an accident sustained in consequence 
of the defective state of a railing on a common stair. Griffin 

V Tosh, 1, 332. 

Drcmning of hoy — Fenxdng .dangerous place — Liahility of statutory 
trustees, — Held that the defenders were liable in damages in 
respect of their failure to properly fence a piece of water in 
process of reclamation, to which the public had unrestricted 
access, whereby a boy was drowned. Robertson v Aberdeen 
Harbour Commissioners, 3, 23. 

Drowning of child — Pond in public park — Commissioners of police, 
— Police commissioners held under a deed of gift a park con- 
taining a pond expressly designed for the sailing of model 
yachts and children's boats, and having stagings to where 
the water was two feet deep for the starting of such yachts 
and boats. Held, in an action of damages in respect of the 
drowning of a child from one of these stagings, that the com- 
missioners were not bound to rail round the stagings and 
give access thereto only by snibbed gates, or to provide more 
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policemen and watchers than is customary in a public park. 
IPGUuhan y Jfacdanald, 4, 401. 

Fall of shutter — Contributory negligence by child, — Circumstances in 
which held that the act of a child three and a-half years of 
age in pulling over a shutter on herself was not an act 
of contributory negligence which relieved the tenant of the 
premises from liability in damages on account of injuries which 
were thereby caused to the child. Ward v Crombie^ 8, 357. 

Falling down stair — Trespass — Contributory negligence, — A member 
of the public who had occasion to be in a baker's premises 
had gone to a part of them where, in the opinion of the 
Court, he had no right to be, and, not looking where he was 
going, fell down a stair. Held- that^ in the whole circumstances 
of the case, the defenders were not liable in damages. Webster 
yJ,^A. Carss, 1, 39, 163. 

Ferry accident — Damnum fatale — Sub-contract, — Held that magis- 
trates, owners of a private ferry, were entitled to let it to 
a tacksman, and were not responsible for his fault in working 
it ; and that, where an accident could have been avoided by 
human forethought or energy, the plea of damnum fatale was * 
untenable. Young v Renfrew Magistrates, 8, 159. 

Harbour trustees — Contributory fault, — A flat-bottomed steamship, 
built for canal but used for coasting traffic, was run into the 
tidal harbour of Crail without the consent, but berthed with 
the knowledge and consent, of the harbour-master. A breach 
was made in her bottom, the proximate cause of which was a 
stone which had been for at least twenty years built in at the 
side and bottom of the slip to fix a brander. No similar 
accident had occurred before, and the usual fending to keep 
the ship off the side of the slip had not been used. Held (1) 
that the harbour-master's tacit consent to the berthing of the 
vessel would render the harbour authorities liable if the injury 
was due to a cause for which they were responsible, but (2) 
that the injury in this case was proved not to be due to fault 
on the part of the harbour authorities, and (3) even if there 
were such fault, there was also contributory negligence on the 
part of the captain sufficient to bar the claim for damagea 
Kirkcaldy Steam Packet Company v Crail MagistrateSy G2, 458. 

Injury by water from burst pipes — Culpa. — ^Where the occupant of 
premises suffers injury through the escape of water from pipes 
in adjoining premises, the owner of the latter is responsible 
only if the escape was due to his fault. Tosh de Ashton v 
Maclean, PeaUie, dh Macintyre, 5, 24. 

Insecure cellar door, — Circumstances in which held that no damages 
were due in respect of injuries sustained by a child faUing into 
a cellar abutting on a public street. M^Kemie v Adamson, 
4, 353. 

Insecure gahle — Culpa of landlord, — Where a landlord was put on 
his guard as to the insecure condition of a gable belonging to 
him, and did not have it repaired, he was held liable in damages 
to a tenant injured by its fall. Gentle v Stevenson, 1, 131. 
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Liability of creditor in possession for disrepair, — A creditor in 
possession of security subjects is liable to the public for injuries 
occasioned by want of repair through his fault. Cameron v 
Smith's Trustees, G2, 447. 

Liability to fence — Loss of life through fall over wall of insufficient 
height. — A proprietor of a tenement of dwelling-houses, pur- 
chased by him eleven months before the date of the accident 
when in the same condition as at that date, held {rev. Sheriff- 
Substitute) not liable in damages to the pursuer, whose wife 
had been killed by falling at night over a wall less than 1 foot 
high with a drop of over 2J feet on the other side and adjoin- 
ing a passage^ notwithstanding the wall was erected by the 
defender three years previously as proprietor of the adjoining 
steading, and that there had formerly been a high fence at the 
spot. Circumstances held not to infer fault of the defender. 
Ramsay v Stoan, 2, 312. 

Misuse of common drain so as to injure glebe — J)uty of heritor^ s clerk 
in ordinary repairs. — Feuars whose property was drained by 
means of a sewer running through the parish glebe held liable 
to repair a burst occurring within the glebe, having allowed 
the sewer to become choked. Held also that the clerk to the 
heritors, who ordered repairs without taking estimates or 
other precautions to ensure economy, must bear any cost 
proved to be excessive. Scott v J)uff, 2, 442. 

Bails on public streets — Omission to renew. — Where a horse was injured 
by catching its foot while crossing a railway laid in the public 
street at a harbour, held that the defenders were not negligent 
in failing to substitute a safer kind of rail for that used by 
them on their railway, the latter having been laid under 
statutory powers and deemed sufficient at the time of construc- 
tion. Wisely v Aberdeen Harbour Commissioners, 8, 30. 

Railway accommodation works — Defective culvert — Damnum fatale. 
— The pursuers having sustained damage by the flooding of 
fields occupied by them adjoining the defenders' line of mil- 
way from defect of a culvert under the line, held (1) that their 
claim for damages was not barred by the Railways Clauses 
Consolidation Act, 1845, section 65, which absolves the com- 
pany from making additional accommodation works after five 
years from the opening of the line ; and (2) that the cause of 
the damage, a heavy but not unprecedented rainfall, was not 
a damnum fatale. Barrie v Glasgow ds South-West&i*n Bailway 
Company, 5, 277. 

Bailway accommodation works — Drain — Destruction of crops. — 
Circumstances in which held that an occupier of land was 
entitled to damages for injury to his crops resulting from 
a defective leader drain laid by a railway company by agree- 
ment in his field during the construction of a new line, but 
that the claim was subject to restriction in respect of the 
injury having been allowed to accumulate through his failure 
to investigate the cause and to give timeous notice to the rail- 
way company. Bell v North British Bailway Company, 
2, 421. 
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Slamming of door, — A child, six yean of age, having sustained 
injuries to her hand through the slamming on a very stormy 
day of a street door which had no contrivance to keep it open, 
held, in an action against the proprietor of the property, that 
the door was not defective because of the want of such a con- 
trivance, and that the proprietor was not liable in damages. 
Morrison v Bobbie, 6, 169. 

Trespass in unfinished building — Contributory negligence of child, — 
In an action by a father for injury to his son, nine years of 
age, stated to have been susteined while playing inside a 
building in course of erection which was left open after working 
hours, held that there was no relevant ground of liability 
stated, and in any event that the child had been guilty of 
contriijutoiy negligence. Curran v Goldie <k Sons, 5, 284. 

Unsafe bridge over public road in burgh — Liability of police com- 
missioners, — A cabman driving along a public street' on a 
dark night, and endeavouring to pass under a bridge 6 feet 
9 inches above the carriage-way, came against the bridge 
and was killed. Held that the police commissioners who had 
charge of the street were liable to his widow and children in 
damages for the accident. Held also (rev, Sheriff-Substitute) 
that of the two sets of defenders called — ^the railway companies 
to whom the bridge belonged, and the police commissioners — 
only the latter were responsible. M^Fee v Broughty Ferry 
Police Commissioners, 6, 23. 

II. Negligence in the Care of Property— (b) Animals. 

Animal ferae naturae — BtUL — A bull is not to be regarded as a 
domestic animal except at home in the yard or farm of its 
owner, and if it is taken abroad, and on a road or market 
injures any person, it is not necessary for that person to prove 
the owner's knowledge of previous vice. Mitchell v Langlands 
and Scott, 62* 465. 

Cattle driven along street — Broken window, — One of two heifers, 
' driven by three men through the streets of Keith on a frosty 

night unhaltered, ran up the wrong street, and, on being turned 
by one of the men, slid against a large unprotected window a 
foot and a half from the ground. The animal was quiet and 
was being driven in the customary way, and it was not unduly 
pressed by the man who endeavoured to turn it. Held that 
its owner was not liable for the damage to the window. Walker 

V Bowie, 4, 188. 

Cattle driven along street — Personal injury, — Held that owners of 
cattle were liable in damages for injuries caused to a passenger 
by the cattle when driven along the public street without 
suitable precautions being taken for the public safety. Smith 

V Stoan i Sons, 4, 162. 

Cattle driven on public street — Held that the fact that a heifer, 
which got frightened when being driven along a public street, 
had not been fastened by a halter or otherwise secured was 
not sufl&cient to infer liability for injuries which it caused. 
Karrigan v Edgar, 4, 83. 
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Control abandoned — Horse and cart ruwvway, — A person employed 
in cutting grass having left his horse and cart unattended in 
the field, and the horse having been startled and run away, 
held that he was liable in damages for an accident caused by 
the runaway horse. Marshalh v Bell^ 8, 399. 

Dog — Sheep-worrying, — A dog, which had always been locked up at 
night, being loose in the daytime worried a number of sheep. 
Held that its custodier was liable in damages. Opinion that 
the statute 26 & 27 Vict., cap. 100, practically results in this, 
that, if a dog has been allowed to stray and worries sheep, the 
• law will infer fault on the part of its owner or custodier. 
Hovrison v White, 89 318. 

Dog — Sheep-worrying, — Circumstances in which held that the 
owner of a dog was liable in damages for his dog having 
worried sheep. Observations on the right of a person to shoot 
a dog observed worrying sheep. Duncan v Rodger, 7, 313. 

Dog — Sheep-worrying — Counter claim for shooting dog, — Two dogs 
were identified as having worried, on two separate occasions, a 
flock of sheep. On the latter occasion the owner of the sheep 
shot at and wounded one of the dogs. Held proved that the 
owner of the dogs ought to have kept more control over them 
than he did, and that he was liable in damages. Opinion 
reserved on the abstract question of the necessity of proving 
ctilpa on his part. Held, further, that the owner of the sheep 
was within his right in shooting the dog on the spot. Turners 
V McLaren, 8, 57. 

Dog — Sheep-worrying — Culpa — Joint and several liability, — Two 
dogs, having got or been let loose, worried a number of sheep. 
Held that the owner of the dogs was liable without proof of 
fault on his part, and that his liability was joint and several 
with that of the owners of other dogs which were said to have 
taken part in the worrying. Smith v Hurll, 1, 246. 

Dog — Sheep-wortying — Fault of dog-owner, — In an action for 
damages for injury done to sheep by dogs, though it is 
unnecessary to aver knowledge of a previous vicious pro- 
pensity in the dog, there must be an averment of fault on the 
part of the owner or keeper of the dog. Barr v M^Isaac and 
Kemp, Gl , 498. 

Dog barking at horse which then did injury, — The pursuer's horse 
having kicked out and injured itself in consequence of the 
barking of the defender's dog, held that the defender was not 
liable. Young v Cameron, 5, 292. 

Dog injuring lady's dress — Propensity to commit damage, — Held that 
a party who takes a dog into a tram-car accepts an additional 
liability for any damage the dog may occasion while in the 
car, and that it is not necessary to prove a propensity on 
the part of the dog to commit damage ; and damages awarded 
to a passenger whose dress was destroyed by a dog while it 
sat unsecured under the seat of the car. lieid v Cartmells, 
10, 179. 

Horse — Negleet by innkeeper causing its d^ath — Burden of proof — 
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Edict nautse, caupones, Btabularii, <&c. — ^An innkeeper threw 
several pailfuls of cold water on the heated horse of his guest, 
who was looking on and made no objection. The horse was 
then put into the stable and was not sheeted. Two hours 
afterwards the guest drove his horse away, and it then 
appeared to be all right, but on the way home it was duller, 
was taken ill in its own stable the same night, and died of 
acute founder in ten days. The horse had been driven 
twenty-nine miles the day before, and on the day in question 
twenty-four miles — more than twice its usual work. Held 
that the onus of proof was on the pursuer to show that it was 
the treatment at the hotel rather than the fifty-three miles' 
driving which caused the illness, and that he had failed to do 
so. Walker v Ferguson, 6, 69. 

Horse and gig — Child run over in street — Mule of road — Con- 
tributory negligence — Expenses, — The defenders' gig, having 
overtaken a cart on a street on which there were tramway 
lines, attempted to pass between it and the left hand pavement; 
and the pursuer's child, who had been hanging on to the back 
of the cart, having run in front of the gig, was knocked down 
and injured by it. Held (1) that the rule of the road as to 
passing an overtaken vehicle was not altered on a tramway 
route except as regards a tramway car ; (2) that the defenders' 
driver had caused the accident by his fault in disregarding the 
rule of the road ; (3) that in the circumstances there was no 
contributory negligence; and (4) that, though only £12 of 
damages had been awarded, the pursuer was entitled to 
Ordinary Court expenses. Tannakill v Caledonian Railway 
Company, 7, 70. 

Horse and lorry — Child injured by runaway vehicle. — A horse and 
lorry were standing at a railway station, when the horse, 
becoming frightened by a steam engine, bolted and collided 
with a horse and cart, causing the latter horse to bolt also. 
In an action against the owners of the horse and lorry at the 
instance of a father as tutor for his pupil child who was injured 
by the horse and cart, held that in the circumstances no 
liability attached to the defenders. Craig v Grierson i: 
Company, 1^ 91. 

Horse and lorry — Liability for negligence where lorry, horse, and 
driver are hired. — Wordie <k Company are in use to hire out 
lorries, with a horse and man, to merchants and traders. The 
defenders, Dick & Company, had such a contract with them, 
and for a long time had the same man and lony, the lorry 
being kept at their stables, and for mutual convenience they 
paid the man's wages, which were debited to Wordie <k Com- 
pany, who had originally employed him. Held that the 
defenders were not liable to the owner of a horse which had 
been killed on the street by a collision caused by the fault of 
this lorryman. Quarman v Burnett, 6 M. «k W. 499, followed. 
Spittal V Dick d; Company, G2, 466. 

Horse and van — Accident at croufded crossing — Contributory 
negligence of child, — In an action by a father for injury to his 
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daughter, nine years of age, who, having stepped from a pave- 
ment on to a street-crossing in front of the defender's approach- 
ing van, was run over by it, held that the defender's driver 
was in fault in driving incautiously and swiftly over a crossing 
where he was bound to anticipate a number of passengers, and 
in turning the comer too sharply. Circumstances in which 
it was held that a child nine years of age was not guilty of 
contributory negligence. MacArthur v Ahercromhy^ 5, 322. 

Horse and van — Collision of vehicles on public road — Duty of 
drivers, — Held that the leaving of a horse and vehicle un- 
attended on a public road is not per se an act of negligence 
which renders the driver or his employer liable for the con- 
sequences of any accident which may occur during the driver's 
absence ; and that the question of liability must always be one 
of circumstances, depending on the place where the vehicle is 
left, the character of the horse, the length of the driver's 
absence, &c., besides the actings of the other party to the 
claim. M^Gee v Sproull, 6, 116. 

Horse and van — ContHhutory negligence — Children unwatched in 
street. — Held that the fact of young children four and three 
years of age being allowed to wander without superintendence 
into a busy carriage thoroughfare was such contributory care 
lessness on the part of their father as to prevent him from 
recovering damages for injury sustained by the children in 
the street. Martin v Ward, 2, 346. 

II. Negligence in the Care of Property— (c) Other 

Moveable Property. 

Barrow left on street — Remoteness of injury — Accident, — A shop- 
keeper allowed his handbarrow to stand on the street in front 
of his shop and a gale of wind blew it through a shop window. 
Held that there was no such fault on his part as to make him 
liable in a question with the plate glass insurance company 
for the cost of replacing the glass. Plate Glass Insurance 
Company v Morrison, 2, 117. 

Breaking of coupling — Latent defect — Railway receiving for haulage 
truck belonging to others, — A railway company received for 
haulage a bogey belonging to a firm of engineers, with a 
coupling chain attached thereto. While the bogey was 
being drawn by one of the railway locomotives on a line in a 
public street, a link of the chain snapped, and a fragment 
injured a member of the public. The chain had been in use 
for similar work for months, frequently drawing much heavier 
weights; it had not been tested except by being so used. To 
all appearance it was sound, but an examination showed that 
there was a latent defect in the link, which broke, whereby its 
strength was diminished to a small extent. The injured person 
having raised an action of damages against the railway company 
on the ground of failure to provide a sufl&cient coupling chain, 
without averring any fault in the management of the train, 
held that in the circumstances above stated the pursuer had 
failed to establish liability against the defenders. M^Coll v 
Caledonian Railway Company^ 6, 272. 



234 DIGEST OF CASES. 

Reparation : Neffllgenee in the Care of Proper^— Other Moveable 

Property — continued. 

Breaking of mooring — Accident caused by ship in charge of pilot — 
Liability of pilot. — A vessel in charge of a compulsoiy pilots in 
proceeding down a river, when opposite the mouth of a dockyard 
raised a surge which affected another vessel in the dockyard so 
that she broke her moorings. A workman who was taking a 
drink at a well in the dockyard was struck by one of the broken 
moorings and injured. Held that the pilot was liable in 
damages for the accident, as the steamer under his charge was 
going at too high a speed for the circumstances. M^Manta v 
Arthur, 89 352. 

Damage to growing crops by fumes from sulphur fumjuee. — Circum- 
stance in which held that a chemical manufacturing company 
were liable in damages for injuring growing crops by noxious 
fumes escaping from their works. Steven v Scottish Alum 
Company, 10, 304. 

Explosion of detonator — Liability of contractor for injury by stolen 
explosives. — Circumstances in which held that a contractor 
was not liable in damages for injiu*y to a child through the 
explosion of a detonator which had been left on a green near 
the works by some boys, who had taken it along with others 
from a box in which they were kept. Harrison v Watt d: 
Wilson, 4s 233. 

Fall of tree — Culpa^ — Liability ex dominio. — Held that the pro- 
prietors of ground let to a tenant, and on which there was a 
tree which fell on the roof of an adjoining house and injured 
the occupants, were not liable in reparation, in respect the 
proprietors were not aware and had no notice that the tree 
was in a dangerous state previous to the accident. Fletcher v 
Glasgoio d; Paisley Joint Railway Company, lOf 116. 

Fall of truck in Uading vessel off railway. — A railway company 
loading a vessel with salt cake, a cohesive substance, did so by 
swinging railway trucks in cages suspended from cranes over 
the vessel's holds in the same way as was usual with coal 
cargoes. The cohesive nature of the cake caused a truck to 
fall from the cage and injure the vessel. The company had 
had little experience of salt cake, and with coal the method of 
loading had proved safe. In an action of damages by the ship- 
owners against the railway company, held that the company, 
using a presumably safe method of loading cargo, was not in 
fault for not providing against an accident which it was not 
bound to anticipate. Co^'k Steamship Company v Caledonian 
Railway Company, 10, 86. 

Railway — Accident on loading-bank to customer's horse and cart. — 
While a quantity of potatoes was being trucked at a railway- 
siding, the consigner's horse and cart, which were standing on 
the landing-bank, were destroyed through the horse taking 
fright at a shunting engine and backing over the bank. Held 
that in the circumstances the railway company were not respon- 
sible for the loss, there being no fault imputable to them. 
Carmthers v Caledonian Railway Company, 5, 181. 
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Hallway — Running down on line — Contributory negligence. — Held 
that a railway company were not liable in damages for 
the death of a surfaceman killed by their engine, he having at 
the time of the accident been carelessly and in contravention 
of the railway rules walking on the line. Crabb v North British 
Railway Company^ 5, 111. 

Railway — Running over by shunting engine, — A railway surfaceman, 
working between station platforms, when avoiding an "up" 
train stepped on to the " down " line, and was run over by an 
engine which in shunting went the " wrong " way along that 
line. Such a movement by vehicles was part of the shunting 
system common at that and similar stations, and was necessary. 
The injured man claimed damages from the railway company, 
averring a faulty system of shunting, and, under the Employers 
Liability Act, such obedience to his gaffer and such negligent 
look-out of the engine driver as induced the accident. Held 
that the shunting was not faulty, that a bad look-out from the 
engine was not proved, and that the pursuer, knowing the con- 
dition of his work, contributed to the accident by his own want 
of vigilance and disobedience of the company's rules; and 
defenders assoilzied, Adams v Glasgow d: South- Western Rail- 
uKiy Company^ 10, 197. 

Railway — Sparks from locomotive — Proof. — When damages are 
claimed for loss by fire caused by sparks from a railway engine, 
it is generally incumbent on the railway company to show that 
they have taken every reasonable precaution to prevent such 
accidents. Imperial Insurance Company v Caledonian Railway 
Company, 61, 482. 

Railway — Train overshooting platform — Lighting <yf platform — 
Culpa. — Circumstances in which held that a railway company 
was not liable in damages to a passenger who had sustained 
injuries by falling or stepping from the platform on to the 
permanent way, notwithstanding that the train by which she 
arrived after dark had overehot the platform, and that one 
of the lamps on the platform had been extinguished. Wallace 
V Glasgow <k SoutJi- Western Railway Company , 5, 400. 

. Railway train striking cart at goods siding — Contributory negligence. 
— Circumstances in which held that the railway company was 
alone responsible for an accident to a horse and cart employed 
at a siding in unloading a waggon near which a goods train 
was being shunted, the train having come in contact with the 
cart, on the ground that the carter in charge was insufl&ciently 
warned, and therefore did not contribute to the occurrence. 
Croll V Caledonian Railway Company, 6, 259. 

Threshing machine — Want of guard. — Held that a party hiring out 
a threshing machine is liable in damages for injury sustained 
in consequence of the drum and mouth of the machine being 
without a guard. Edwards v HtUcheson, 5, 153. 

Traction engine emitting steam — Contributory negligence. — Held thsi,t 
the fact of there being no off-rein on a horse, which. started at 
steam escaping from a road engine and caused damage to its 
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owner, did not constitute contributory negligence on his part. 
Fleming y Reid^ Macfarlane, d; Company^ ?» 308. 

Tramvfajf engine — Child run over, — Gircumstances in which held 
that no fault had been proved against a tramway company or 
their servants in an action of damages for the death of a 
child who had been killed by one of their tramway engines. 
Elder v Dundee and District Tramway Company^ 2, 230. 

Tree felled across road — Injury to horse, — ^The tenant of a farm 
claimed damages from his landlord on account of injury sus- 
tained by a mare, on the ground that the landlord cut down a 
tree so that it lay across one of the farm roads, and the mare, 
while drawing a loaded cart, fell when going round the tree. 
Held that the landlord was not liable, as the tenant was to 
blame, not having complained of the obstruction ; besides^ the 
passage was not dangerous. Whitton v Ewan^ 4, 214. 

III. Servants— (a) Liability to Servant. 

Breaking of rope — Defect in plant — Liability of shipowners to 
workman of contractor, — Held that the defenders, the owners 
of a ship under repair and the carpenters repairing, were 
jointly and severally liable to the pursuer, an employe 
of the carpenters, for injuries from the breaking of a rope 
belonging to the ship, which was used by the crew and the 
carpenters when shipping a pall-bitt made by the carpenters 
for the ship. Campbell v Larsen, 4, 371. 

Breaking of tackle — Fall doton chimney-stalk — Improper use of 
tackle, — Held that, where an accident occurred to a workman 
through his employing tackle for lowering himself down a 
chimney-stalk which he was assisting to build — ^a purpose 
for which it was not intended, and for which it proved 
insufficient — ^his employer was not liable in damages. Kirk 
V OwenSj 2, 426. 

Breaking of tackle — Knovm danger, — Hdd that an averment by a 
pursuer, who was claiming damages against his employers, 
that he had complained to the foreman of the means adopted 
for raising castings, and particularly of the hook used, not- 
withstanding which nothing was done to remedy the defect, 
did not infer such manifest danger within the pursuer's 
knowledge as to debar him from recovering damages for injury 
he had sustained through the hook in question giving way. 
Anderson v Craig <b Company^ 7, 135. 

Breaking of tackle — Improper use of tackle. — Held that neither 
at common law nor under the Employers Liability Act, 1880, 
was an employer responsible for an accident caused to a workman 
by .tackle being used by the latter and his fellow-workmen for a 
purpose for which it was not intended or supplied. Opinion 
that an employer's obligation at common law to see to the 
reasonable sufficiency of the tackle he supplies extends to all 
the workmen for whose use it is supplied, though not directly 
employed by him. M^LaugJdan v Duncan dk Company^ 8, 
119. 
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Bursting of cask — Dangerotis employment — i)uti/ of warning. — Held 
that, where employers, or those for whom they are responsible, 
do not give sufl&cient warning to a workman of danger to which 
he will be exposed in the course of his work, the employers 
are liable in damages should any accident happen. Mcyn^on 
V Distillers* Company^ Limitedy 2, 52. 

Capstan — Pure accident. — A labourer employed on one of the 
pontoons at the erection of the Tay Bridge was struck by one 
of the arms of the capstan, and injured. Held that his injury 
was the result of pure accident, and that the employer was 
not liable in damages. Groll v Arrol <k Company ^ 1, 14. 

Crane accident — Contributory negligence. — A labourer employed to 
place the points of shears into holes in the ends of stones 
which were being hoisted on to a bing, placed a point into 
a hole which was imperfectly cut, with the result that the 
stone fell and injured his foot. Held that there was such 
contributory negligence that the injured man had no relevant 
claim for damages. M^Makon v Kirkwoody 8, 289. 

Crane a4:cident — Contributory negligence — Known danger. — A person 
employed at a winch having allowed it to remain in gear while 
lowering, whereby the handles revolved at a great velocity 
and one of them was broken, held, on the grounds of con- 
tributory negligence and known danger, that he could not 
recover damages for injuries received from the broken handle. 
Foley V Younger & Company, 8, 257. 

Crane accident — Defect in rope supplied by third party — Employers 
Liability Act. — A workman engaged by a stevedore employed 
to discharge a ship's cargo was injured throxigh the break- 
ing of a rope used in the discharge belonging to the ship. 
In an action of damages by the workman against the 
stevedore, Jield that, a visible defect having been proved in the 
rope which was taken over by the defender, and in the absence 
of contributory negligence of the pursuer to whom the defect 
was not obvious, the defender was liable under section 1, sub- 
section 1, of the Employers Liability Act, 1880, and damage 
assessed at <£20, with expenses on the higher scale. Dunn v 
M'Cann, 7, 75. 

Drowning accident — Falling of pontoon — Defect in condition of plant 
— Employers Liability Act. — Circumstances in which employers 
of a workman who was drowned by falling off an unrailed pontoon 
in a tidal river were held liable in damages to his widow under 
the Employers Liability Act, 1880, but not at common law, the 
workman having been aware of the want of a rail. Simpson v 
Arrol <ic Company y 1, 126. 

Fall of scxiffold — Onus of proof — Res ipsa loquitur. — In all cases 
probatio incumbit actori, and the occurrence of an accident such 
as the fall of a scaffolding, does not necessarily shift upon the 
defender the burden of showing that the accident arose from 
causes for which he is not responsible. Where the cause of an 
accident (the fall of scaffolding in a building) remained un- 
explained, held that in the circumstances the pursuer had not 



238 DIGEST OF CASES. 

Reparation : Servants— Liability to Swyant-conemued. 

fixed any liability on the defender, the builder, his employer. 
Observations on the brocard res ipsa loquitur, M^Kenzie v 
M'Geachy, G2, 472. 

Fall of slag — Reasonable precautions. — A bricklayer employed in 
constructing a gas-producer at the defenders* works was killed 
by a mass of slag falling upon him. Held that, as the 
employers had grounds for believing the slag would not 
fall, but nevertheless had taken all reasonable precautions to 
guard against its falling, they were not liable in damages. 
Adams v Beardmore, 1, 6. 

Fall of stone erected by pursuer. — A labourer who had been engaged 
piling stones at a building which was in course of erection was 
injured by one of the stones falling down. Held that, 
although he had been ordered by the foreman to do this 
work, the defenders were not responsible. Connolly v Rankin 
d; Company^ 6, 56. 

Fall of timber — Fault of felloto-worhnan — ForemarCs orders. — The 
pursuer's son was killed by a prop falling upon him which was 
being carried by two fellow-workmen across an opening in a 
scaffolding above him. Held that the pursuer had failed to 
prove that in crossing the opening the workmen were acting 
by the orders or with the knowledge of the defenders' gaffer, 
and that therefore the defenders were not liable in damages. 
Kelly V Kennedy dc Bons^ 4, 339. 

Fault by employing incompetent worhman. — Where a workman was 
injured by a fellow- workman who, it was alleged, was unfitted 
for the work at which he was engaged, held that there was 
no relevant claim "for reparation against their employer in 
the absence of averments both that the employer was at fault 
in employing an unskilled hand and that the latter actually 
did his work faultily so as to cause the injury. Cordon v 
Aitken ds Mansely 2, 248. 

Gangway — Contributory negligence. — In an action of damages by 
the representative of a labourer who met his death in the 
employment of the defenders, who were engineers, the pursuer 
averred that the deceased had been carrying ashore from 
a ship lying in dock a long, heavy pipe, when its end struck 
the vessel and he was overbalanced and fell off the gangway, 
which was narrow and insufl&cient, having a rope on only one 
side, and that it was the duty of the defenders to have provided 
a wider gangway with a rail on both sides. Held (rev. Sheriff- 
Substitute) that there was no relevant averment of fault on 
the part of. the defenders, as the man could have had a 
hand free to steady himself. Lovatt v Barclay, Curie, <k 
Company, 7, 205. 

Machinery — Defect in plant — Duty of inspection — Fellow-servant. 
— It is not a good defence at common law to a claim of 
damages by a workman against his employer for an injury due 
to a patent defect in the working of machinery (1) that it had 
been recently well fitted up ; or (2) that the defect was known 
to the pursuer and his fellow-workmen, they being unskilled 
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and unable to appreciate its danger ; or (3) that the failure to 
remedy it was owing to the fault of a fellow-workman, there 
being no proof that the duty of supervision and inspection of 
plant incumbent on the master had been intrusted to any 
individual in his employment. Question whether an employer 
is at common law relieved from liability for patent defects of 
machinery by deputing his duty of inspecting it and securing 
its sufficiency to a competent foreman. G'Rorke v Hunter^ 
G2, 453. 

Machinery — Insufficient fencing of steam-loom. — In an action at the 
instance of a steam-loom worker who had sustained an injury to 
one of her eyes from a shuttle flying out of a loom, held (1) that 
there is no statutory obligation to fence steam-looms ; and (2) 
that no culpa in connection with the said accident liad been 
proved against the defender or any of his employees for whom 
he was responsible, either at common law or xmder the 
Employers Liability Act, 1880. Baughter v Thomson^ 8, 277. 

Machinery — Notice of defect in machine — Employers Liability 
Act — Circumstances in which h^ld that a person who had 
been injured by a machine had given such notice of the 
defective state of the machine to a person superior to him in 
employment as to make the employer liable in damages under 
sections 1 (1) and 2 (3) of the Employers Liability Act, 1880. 
Niven v Burrell <k Son, 3, 137. 

Machinery — Power-loom — Employers Liability Act — In an action 
brought by a power-loom weaver against his employers for 
damages at common law and under the Employers Liability 
Act, 1880, held that a carpet loom of ordinary construction and 
a passage were not defective in their condition although a 
fellow-workman accidently struck and started the pursuer's 
loom in trying to pass a beam along the passage, and the loom 
injured the pursuer. Watson v Sinclair & Company, 5, 294. 

Mine — Goalmaster^s breach of statutoiy rules — Absence of pithead- 
man, — ^Where the rules of a colliery framed under the 
Coal Mines Regulation Act, 1872, provided that a pithead- 
man should attend at the beginning of a shift and See 
that no one got into the cage till the engineman reported it 
safe, held that the masters were liable in damages to a miner 
injured by a cage accident which ought not to have happened 
had a pitheadman been present in terms of the rule. Hughes 
V Kenneth & Sons, 8, 107. 

Mine — Engineman — Superintendence — Employers Liability Act — 
Held that an engineman at a colliery is not a person engaged 
in superintendence in the sense of the Employers Liability Act, 
1880, Whelan v Provanhall Coal Company, 8, 349 ; 4, 171. 

Mine — Explosion of gunpowder — Contributory negligence, — A miner 
having been killed in a coal pit through an explosion of gun- 
powder, his widow and children raised an action for damages 
against his employers. They alleged that his death was caused 
by the defenders' breach of the Coal Mines Regulation Act, 
1887, specially general rule 12, in storing gunpowder below 
ground in excess of the quantities allowed by the statute, and 



240 DIGEST OF CASES. 

Reparation : Sepvants— Liability to ServBXkt—c&ndnued. 

loose. Breaches of the statute and rule had been committed 
by the defenders in the way averred. The deceased, in stooping 
into the chest which contained the gunpowder while a naked 
lighted lamp remained in his cap (in which way the accident 
occurred), was following a general practice in the pit. Held 
that, while the defenders wore, through their suboidinates, at 
fault, there was contributory negligence on the part of the 
deceased, and that the pursuers could not recover. Baxter v 
Wallace, 8, 167. 

Mine — La>ck of props — ^^ Special rules'^ — Knovm danger, — Held that 
a miner continuing his work in the pit without propping wood 
being supplied, after he complained of its absence, was guilty 
of contributory negligence, not only through having committed 
a breach of the " special rules " in force at the pit, but also 
by having continued to work in face of a known danger ; and 
action for damages on account of his death dismissed, Collins 
V Watson d: Company, 5, 420. 

Mine — Pithead accident — Contributory negligence — " Shwts" — ^A 
miner intending to descend a pit forced his way on to a 
cage which was already full of men, and the cage having 
started too soon he was severely injured. Held that he was 
barred by his own contributory negligence from enforcing 
compensation, and that the use of " shuts " was not expedient. 
Foy V Addie <fh Sons, 2, 35. 

Mine — Pit sinker — Independent contractor — " Workman" — Held 

that a pit sinker in the employment of contractors for sinking 

a shaft was not a " workman " in the employment of the pit 

. owner within the meaning of the Employers Liability Act, 

1880. Whelan v M^ Andrew <k Company, 4, 95. 

Mine — Eemoving falls — Dangerous occupation. — A miner, having 
been severely injured in one of the defenders' coal pits 
through the fall of a stone while he was engaged in 
removing falls of the strata at the foot of the shaft, raised an 
action against the mine owners, alleging fault of their manager 
in not making proper examinations and in not securing the 
place. As the result of a proof it was ascertained that the 
pursuer was engaged in removing the falls of the strata and in 
making the place safe ; that he was an experienced man in such 
work ; and that the work was of a more than usually dangerous 
description. Held that the accident was a risk incident to the 
nature of the work, and that the pursuer could not recover 
damages, as there was no fault on the part of the defenders. 
Tassie v Summ^rlee <k Mossend Iron ds Steel Company, 10, 253. 

Mine — Travelling road — Known danger — Obligation to wait till 
danger past — Manager — Collaborateur, — A miner who had been 
injured by some runaway hutches while on his way to the pit 
bottom after his work, having claimed compensation from his 
employers, held (1) that, as the road along which he was pro- 
ceeding was the one commonly used by the miners on their way 
to and from their work, it was a travelling road in the sense of 
the Coal Mines Regulation Act, 1887 ; (2) that the pursuer 
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was not barred from claiming compensation by continuing to 
work though he knew of the insufficient state of the manholes, 
seeing that the representatives of his employers knew of their 
condition, and that the employers pleaded on record that the 
manholes were sufficient and were unneeded; (3) that the 
pursuer was not bound to wait for an hour till the haulage of 
hutches along the travelling road had ceased; (4) that the 
insufficiency of the manholes was the fault of the manager ; 
(5) that at common law he was a fellow-workman of the 
pursuer ; and (6) that the pursuer could therefore not recover 
damages at common law without proving that the manager 
was incompetent tor his post. Observations as to the plea of 
working in face of a known danger caused by neglect by the 
employers of their statutory duties. McMillan v Baird ds 
Company, 6, 247. 

Narrow footway — Dangerous employment — Duty of warning lad of 
seventeen, — Held {rev, Sheriff-Substitute) that it was not the 
duty of a foreman to warn a lad aged seventeen, when 
engaging him for night-work, against using as a footway a 
retaining wall (which he had seen in daylight), along which 
workmen were in the habit of passing in the day-time. 
Williams v Watt & Wilson, 6, 105. 

Overturning of vat, — ^A labourer employed in removing a large vat 
from one part of the defenders' works to another was killed by 
the vat falling upon him. Held that, in the circumstances dis- 
closed, reasonable precautions were not taken against danger, 
and the employers were therefore liable in damages. M^Part- 
land V Campbell dc Company, 1, 9. 

Railway — Locomotive without danger lamp — Contributory negligence 
— Engine-driver in separate employment. — A night watchman 
was run over by a locomotive engine within the works where 
he was on duty. The danger lamp of the engine was not 
lighted when the accident occurred. In an action by his 
widow for damages against his employers on account of his 
death, held that the pursuer was entitled to compensation even 
if the deceased knew of the engine's approach, in respect (1) 
that, the light being absent, contributory negligence could not 
be attributed; and (2) that the engineman, although in a 
separate employment, co-operated in the defenders' work, and 
was subject to the orders of their manager. Thomson v 
Maclellans, 6, 189. 

Railway — Shunting — Fault of person in charge of train, — A labourer 
in the defenders' employment, whose duty it was to clean 
up lyes in their repairing shed, was engaged in this duty 
when a train of waggons was run into the shed. The end 
waggon struck some loose waggons inside the shed when the 
labourer in the ordinary course of duty was passing between 
their buflfers, and he was killed. It was the duty of the 
shunter in charge <5f the train to ride on the end waggon and 
to give audible warning of its approach, but he did neither. 
Held that the defenders were liable under the Employers 
Liability Act, 1880, in damages in respect of the shunter's 
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failure in duty. Circumstances in which plea of contributory 
negligence repelled. Scuffel v North British Railway Company, 
9, 263. 

Railway shunting — Dangerous employment for a boy, — A boy under 
twelve years of age was employed to detach waggons on a 
railway in course of construction, and while so employed 
sustained fatal injuries. Held that the work was of too 
dangerous a character for a boy of his years, and that his 
employers were liable in damages for his death. O^Don/nell v 
Braddock d; Matthews, 2, 13. 

Remoteness of injury — Order by superintendent — Circumstances in 
which held that the injury received by the pursuer's son, for 
which damages were asked, was not the result of the order 
given by the defenders' servant, and action dismissed. Tim^othy 
V Watson ds Company, 8, 59. 

Restive horse — Contributory negligence. — A farm servant, while 
employed harrowing turnips, was injured through the starting 
of his horse. He had made no complaint of the horse or 
implements, and he had ill-treated the horse. Held that, in 
the circumstances, he was not entitled to compensation from 
his employer. Young v Stewart, 1, 175. 

Servant^ s choice of dangerous method of doing work. — Where a work- 
man elected to do a piece of work in a manner which he might 
have known was dangerous, and there was another and safer 
mode of doing it, held that the employers were not liable in 
damages merely because their foreman had ordered the work 
to be done. Cairns v Lobnitz <fh Company, 6, 33. 

Ship's hold — Uncovered hatchway in ship being built — Colloborateur. 
— Shipbuilders held not bound to have the hatches of a ship 
in course of construction so secured to the deck as to be 
practically irremovable by the workmen employed, and there- 
fore not liable in damages to a workman who had sustained 
injuries by falling through a hatchway from which some of 
his fellow-workmen had, for their own convenience, removed 
a substantial iron grating. Campbell v Caird ds Company, 
6, 128. 

Ship's hold accident — Common employment. — In an action of damages 
at common law the pursuer averred that the defenders were 
employed by the owners of a ship to execute repairs thereon ; that 
the defenders sublet a portion of their work to the pursuer ; that 
the pursuer engaged about twenty men to do the work, he himself 
merely superintending them; that while so superintending them 
in the hold of the ship he was injured through the gross careless- 
ness of two labourers in the defenders' employment. Action 
dismissed as irrelevant, in respect that the pursuer's averments 
showed that he and his men were working with the defenders' 
servants in a common employment and with a common object 
in view. Paget v Scott <k Company, 7, 207. 

Threshing-mill accident — Liability at common law. — Held that a 
master was liable at common law in damages for injuries 



DIGEST OF CASES. 243 

Reparation : SeFvants— Liability to SevYSint— continued. 

sustained by a servant in consequence of the master's fault in 
sending her, a young and inexperienced person, to a post of 
danger. Kinghom v Livingstone and Donald, 8, 18. 

Tramway car condtictor — Workman — Employers Liability Act — 
Question, whether a tramway car conductor is a " workman " 
in the sense of the Employers Liability Act, 1880. Waddell 
V Aberdeen District Tramways Company, 2, 119. 

III. Servants— (b) Liability for Servant. 

Bite of dog, — ^A gamekeeper having sent his dog after some boys 
who had trespassed on the ground which he was appointed to 
watch, and the dog having bitten one of the boys, Ag/c?.that 
the keeper's employer was liable in damages for the injury 
sustained by the boy. Macdonald v Lye, 4, 376. 

Loading lorry — Common employment, — A, a carting contractor, 
being employed by coopers to carry hoop staves for them, sent 
B, his servant, with a lorry for the load. In the course of 
loading the lorry — which was done by some of the coopers' 
servants (including C) and B — a bundle of staves fell from it 
through the negligence of B and injured C. Held {rev, Sheriflf- 
Substitute), repelling the plea of common employment, that C 
was entitled to damages from A in respect of B's negligence. 
Smyth V Tumbull, 6, 36. 

Railway — Concurring causes of accident. — Held that, where one of 
several concurring causes of a railway accident was the 
negligence of the railway company's servants, it was liable in 
damages to an injured passenger, although there were other 
concurring causes for which it was not responsible. Keir v 
North British Railway Company, 1, 114. 

Railway carriage doors, — Held that railway companies are not liable 
for injuries sustained by passengers by the shutting of carriage 
doors, unless there be recklessness or negligence on the part of 
the servants of the company. Lees v Glasgow ds South- Western 
Railway Company, 89 69. 

Slander and assault by policeman, — Held that the Town Council of 
Aberdeen, not being by the Aberdeen Police Act, 1862, the 
employers of a policeman who was sued with them for delict, 
were not liable for his wrongous acts. Blair v Aberdeen Town 
Council, 1, 217. 

Unloading cart — Commit employment, — A grain merchant employed 
a contractor to cart grain to a store. One of the bags of grain, 
while it was being hoisted into the store, fell upon the carter 
employed by the contractor, and killed him. Its fall was due 
to the fault of a servant of the storekeeper. Held {rev. 
SherifiF-Substitute) that the deceased was engaged in a common 
employment with the servant of the storekeeper, and that the 
latter was consequently not liable in compensation. Congleton 
V Angus, 5, 166. 

III. Servants— (c) Servant's Liability. 

Death of horse entrusted to servant, — Where a horse belonging to a 
farmer was fatally injured while under the charge of his 
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servant, hddy in an action for damages against the servant, (1) 
that there was no presumption that the injury was due to the 
servant's fault; (2) that, though the servant was proved to 
have been in fault, the evidence did not conclusively connect 
the injury to the horse with any ftiult committed by him ; (3) 
that in any event his fault was not of such an a^ravated 
character as to render him liable to his master in reparation. 
Wyllies v Craig, 8, 303. 

IV. Factory Acts. 

Fencing of machinery — Contributory negligence — False statement of 
age. — ^Where a civil claim for damages is based on an employer's 
neglect of precautions required by the Factory Acts, it is a 
good answer to the claim that the accident for which damages 
are claimed was caused by the pursuer's own want of reasonable 
care, or by his fraud in concealing his age. Gibb v Crombies, 
Gl, 486. 

Fencing of machinery — Obedience to general order, — Held (1) that 
there is no rule of law to the effect that employers of labour 
cannot employ young persons to work at machinery, even 
though unfenced, except on the footing of keeping them 
skaithless, and that the question of liability arising under such 
employment is always one of circumstances; and (2) that an 
order to go on with his ordinary work given to a workman by 
a person whose order he was bound to obey, and in conforming 
to which the workman was injured, was not such a definite or 
specific order as to fix liability upon the employers under sub- 
section 3 of section 1 of the Employers Liability Act, 1880. 
Ward V Eastwood Beetling Company, 7, 37. 

Mill gearing — Cleaning machinery in motion. — In an action of 
damages at the instance of a boy of 12 who was employed as a 
bobbin-shifter in the defenders' factory, and who was injured 
while removing waste from wheels at a spinning frame which 
regulated but did not communicate the motion, held (1) that 
these wheels were not mill-gearing requiring to be fenced under 
sections 5 and 96 of the Factory and Workshop Act, 1878 ; but 
(2) that the defenders' tacit permission to the bobbin-shifters 
to remove waste from these wheels while in motion was a con- 
travention of section 9 of the Act, and they were therefore 
liable in damages. Goldle v Biggarts ds Company, 2, 213 
and 424. 

V. Proeess of Law. 

Criminal charge — Privilege of public — Malice and vmnt of probable 
cause. — Circumstances in which it was held that the defender 
in giving a charge to the police, although to a certain extent 
privileged in trying to repress crime, had acted without pro- 
bable cause and with a recklessness and persistency which 
amounted to legal malice. McLean and Scott v Simpson, 7, 1 18. 

Criminal charge — Reckless information to police. — ^Aitken's house was 
opened by false keys and property stolen therefrom. A man 
somewhat like Brady was noticed near the house about the time, 
and Aitken reported this to the police. Brady was asked to 
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call and see if the person who reported about the suspicious 
man could identify him, and he did so, but the person failed to 
identify him. No charge was made to the police, and no 
information lodged against Brady. In an action for damages 
by Brady against Aitken, held that Brady had failed to prove 
that a charge had been made against him, or that information 
was given maliciously and recklessly to the police, but found 
that Aitken had in the circumstances probable cause for what 
he did. Brady v Aitketi, 10, 218. 

Criminal charge — Reckless information to the police — Implied 
malice, — A member of the public gave information to the 
police that a horse was being worked while apparently suffering 
from an open sore or wound. Held that such information, 
being on the evidence untrue, and given without examination, 
inferred malice on the part of the party informing, and 
rendered him liable in damages. Glasgow Tramway Company 
V Mavor, 1, 11. 

Criminal charge — Recklessness amounting to malice, — A father and 
mother went to the premises of a dairykeeper with whom 
their daughter was a dairymaid to take her home, she 
having alleged that she was ill, and the dairykeeper having 
previously refused to let her go. An altercation ensued, and 
the dairykeeper charged the parents with a breach of the peace 
and gave them into custody. The mother was liberated at 
once upon leaving a pledge; the father was liberated some 
hours after upon also leaving a pledge. Upon trial the charge 
was found not proven. In an action for reparation, held that 
the dairykeeper had in the circumstances been guilty of such 
recklessness in giving the parents into custody as to amount 
in law to malice, and damages given accordingly. Kerr v 
Brandy 6, 60. 

Decree against wrong person — Review, — Where a decree was taken 
against the wrong person, who sued for interdict against 
diligence and for damages, held that he should have taken 
steps to defend himself, and that his action, as it craved an 
improper species of review, must end in absolvitor. Cruick- 
shank v Gow dh Sons, 3, 352. 

Decree in absence — Agreement to withdraw auction — Black list, — Held, 
where an agreement to withdraw an action was alleged and 
damages were claimed in respect of its violation and of a 
consequent publication of the decree in a "black list," that 
it was not necessary to aver " malice and want of probable 
" cause" in the action for damages. Fowlie v Reith dc Anderson, 
3, 424. 

Pecree in absence — Agreement to withdraw action — BUick list — 
Malice and want of probable cause, — Held that, in order to 
maintain an action for damages in consequence of the publica- 
tion of a party's name in a "black list," the pursuer must 
. aver malice and want of probable cause, although he 
founded on an agreement by the defender to withdraw the 
action which occasioned the publication. Carsewell v Hope dc 
King, 3, 245. 
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Decree in absence — Timeous objection to jurisdiction. — Held that a 
letter written on the day before a case was called in Court, 
intimating an objection to the jurisdiction, was not a sufficient 
warning to entitle to damages in consequence of a decree 
having been taken in absence in disregard of the intimation. 
M*Farlane v Harhiuy 2, 12. 

Decree in absence for debt paid after action brought — Malice 
— Publication in ^^ black lists." — In an action in the Small 
Debt Court for a debt, the defender, without appearing at the 
Court, paid the amount with expenseR to accountants authorised 
^ to collect the debt, but the pursuers took decree in absence, 

which was published in the " black lists." In an action for 
damages by the defender, held that, as malice and want of 
probable cause were not alleged, absolvitor must be granted. 
Held also that damages were not recoverable against the pur- 
suers for the publication of the decree in the ** black lists," 
for which they were not responsible. Opinion that the books 
of the Small Debt Court are not books of record, and that the 
public, including the publishers of the " black lists," have no 
right to take excerpts therefrom. Faton v Hunter dh M^Cor- 
macky 1, 283. 

Interdict — Liability for terminating contract by interdict. — Where 
a farm tenant by the use of interdict against his bower 
rendered the continuance of the bowing contract impossible, 
held that he was liable in damages to the bower. Gibb v 
Wilson, 2, 448. 

Sequestration for full rent when part not due. — When a tenant 
had been deprived of a material part of the subject of lease 
** because it was found to be a nuisance under the Public Health 

Act, 1867, and the landlord thereafter sequestrated for the 
full rent, held that the latter was liable in damages for 
wrongous sequestration. Rebecca v Corbet^ s Trustees, 3, 161. 

Wrongous apprehension. — Circumstances in which held that a police 
constable, in making an apprehension, acted maliciously and 
without probable cause, and was liable in damages. O^Connell 
V Barclay, 1, 153. 

Wrongous prosecution — Inspector of poor. — An inspector of poor 
presented a summary complaint to the SheriflF, under the 
80th section of the Poor Law Act, 1845, against a labourer, 
charging him with having deserted or neglected to main- 
tain his wife. The Sheriff acquitted the accused, who 
thereupon raised an action of damages against the inspector 
on the ground of wrongous prosecution, averring malice 
on the inspector's part, but not want of probable cause. 
Held that the action fell to be dismissed as irrelevant in respect 
that, the inspector being a public officer, want of probable 
cause as well as malice required to be averred. Mulgrew v 
Nixon, 6« 253. 

VI. Proeedure, Pleas in Bar. 

Acceptance of insurance benefit in lieu of compensation — Notice to 
workmen. — An employer effected an insurance against accidents 
for the benefit of his workmen, and a weekly deduction was made 
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from their wages for the insurance. Notices containing the terms 
of the insurance were posted up where the wages were paid, 
one condition being that the acceptance by a workman of the 
benefits should be equivalent to a discharge of all his other 
claims against the employer. A workman, having been injured, 
accepted the insurance allowance for some weeks. Thereafter 
he raised an action against the employer for compensation, 
stating that he was unaware of the conditions of the insurance. 
Held that he must have been aware of them, and that he had 
accepted the benefits of the insurance, and thus discharged all 
claims against his employer. Ktiox v M^ Alpine^ 3, 123. 

Construction of railway — Defence of ^^ competent contractor. ^^ — Opinion 

that, when in an action for damages by the execution of works 

a defence of delegation to a qualified contractor was made, the 

. terms of the delegation must be proved. Verrechias v Glasgow 

Svhway Company, 9, 181. 

Contributory negligence by child, — A child nine years old may so 
contribute by its fault to an accident to it as to negative a 
claim for damages by its father. Whitehead v Tumbull, 
Pamie, ds Adam, 3, 443. 

Defence of ^independent contract. ^^ — Where the defender in an action 
of damages for injuries received pleaded that any liability 
lay with other parties who were executing for him, under 
an independent contract, the work to which the injuries were 
due, held, after these parties had been brought into the 
action, that a proof was still necessary before this plea could 
be sustained. Fraser v Allan, 6, 101. 

Discharge — Misapprehension. — A discharge of his claim by an 
injured workman for an inadequate sum granted under a 
misapprehension held to be no bar to an action. Campbell 
V Larsen, 4s 371. 

Discharge of claim — Stamp — Minority — Improbative writ — 
Repayment of sum received for discharge. — Where a work- 
man sued his employer for compensation for injuries received 
in his service, and the employer pleaded that the claim had 
been discharged by a document which he produced, held 
(1) that the pursuer, though a minor, could validly discharge 
his claim ; (2) that the discharge was suflSciently stamped with 
a penny stamp ; but (3) that, as it was neither holograph nor 
attested, it did not bar the pursuer from proceeding with his 
claim, provided he returned the money paid to him on the 
faith of the discharge. Pringle v Watson, 6, 423. 

Elapse of period for suing. — An action of damages for personal 
injuries which was raised under the Employers Liability Act, 
1880, having been dismissed because the instance was 
defective, observed that the period allowed by the Act for 
raising action had now elapsed, and any future action under 
the Act would be barred. Bii^ell v Calderbank Steel Company, 
10, 245. 

Joint and several liability in delict. — An engineer sued three firms 
(one of them being his employers) jointly and severally for 
damages at common law or sdtematively under the Employers 
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Liability Act in respect of injuries sustained by him through 
his having fallen from a gangway leading to a vessel in dock, 
and he averred that the accident was caused "through the 
" fault or negligence of one or other of the defenders " in not 
having the gangway properly secured. One of the defending 
firms pleaded " no jurisdiction " in respect of having their place 
of business furth of the sheriffdom, and the plea was sustained. 
Held that the action must be dismissed as against the remain- 
ing defenders in respect (1) that the alleged joint and several 
obligation on which the action was founded had not been con- 
stituted by writing, and also (2) that the action was not 
relevantly laid against the defenders jointly and severally by 
the pursuer averring that " one or other of them " was in fault. 
Campbell v Morrison dc Company, 7, 26. 

Notice of accident in case of death — Claim of representatives, — A 
" drawer " wm engaged seeing to hutches of coal being taken 
up an incline in a pit, when the chain broke, and the hutches 
coming back on him he was severely injured, and lingered, 
confined to his bed, for nearly twenty-one months, when he 
died. No notice of the accident was given by the deceased 
to his employers under the Employers Liability Act, 1880, but 
after his death his father gave them notice of his intention 
to claim damages. Held that he was not precluded from his 
claim by the failure of the deceased, or any one on his behalf, 
i to give notice of the injury within six weeks. Thompson v 

. Brand dc Company, 6, 65. 

Notice of claim — Whether action barred by want of notice, — Held 

that the fact of a party who claimed damages for the death of 

r; a horse not having given notice in time to have the carcase 

examined before it was destroyed was not sufficient to debar 

him from insisting on his claim. M^Lellan v Crawford, 2, 363. 

Notice of injury — Elapse of period, — A registered letter containing 
" Notice of Injury under the Employers Liability Act " was 
tendered at the office of the firm for whom it was evidently 
intended (Messrs. William Arrol & Co.) within the statutory 
period, but was refused to be taken on the ground that it was 
addressed by mistake Messrs. Jam£s Arrol & Co. ; and before 
the senders were informed of the mistake the statutory period 
had expired. They immediately sent a copy with a corrected 
address. Held that in the circumstances the tender was 
equivalent to delivery, and plea that the action was not 
maintainable because of want of notice repelled, Simpson v 
Arrol S Company, 1, 126. 

Notice of injury — Waiver of notice. — ( 1 ) Held that the notice of inj ury 
required by sections 4 and 7 of the Employers Liability Act, 
1880, is a written notice. (2) A workman who had met with an 
injury at his work averred that he did not give notice of injury 
under the statute because of an arrrangement made with his 
employers that no legal steps were to be taken, but that they 
were to pay him certain wages. Held that this did not 
amount to a waiver of the statutory notice, and action subse- 
quently brought under the statute accordingly dismissed, 
Devany v Hillbank Spinning Company, 1, 129. 
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VII. Measure of Damages. 

Fraud, — Where horses were bought on a fraudulent representation 
by the seller that he sold at cost price, whereas he made a 
profit, Jield that the buyers were entitled to that profit as 
damages. Fraser ds Company v Reid, 6, 216. 

Increase of crave, — Observations as to the measure of a claim of 
damages for non-performance of a contract of sale, where the 
pursuers, after suing for an estimated sum, sought to increase 
their crave. Campbeltown Shipbuilding Company v Alley dc 
M'Lellan, 6, 391. 

Infringement of patent, — Held that, where an infringement of a 

patent has been proved or admitted, a fair measure of the 

• patentee's damages is the profit derived by the party infringing 

from the illegal use of the patent. Clark & Company v Dick^ 

6, 122. 

Personal injury — Apportionm>ent of compensation for death, — Where 
a workman for whose death compensation was found due under 
the Employers Liability Act, 1880, left a widow and one child, 
and the widow only sued the employer, held that she was 
entitled to half the compensation, leaving half for the child 
should he sue. Simpson v Arrol ^ Company^ 1, 126. 

Personal injury — Apportionment of damages for death, — Widow of 
workman allowed one-half of full statutory amount of damages 
competent under the Employers Liability Act, 1880, and the 
other half reserved for his two children when they should 
come to sue. M^Partland v Campbell <k Company^ 1, 9. 

Quantum of solatium and damxiges — Son^s death, — In an action by 
a widow for damages for the death of her son, aged seven years, 
the quantum of damages and solatium was assessed at X50 and 
costs. Kay v Glasgow Tramway Company ^ 10, 121. 

Hepetition. See also Bankruptcy, Church, Discharge, Salb. 

Cheque paid in error — Implied warranty by payee — Fraud, — Six 
weeks after a. cheque payable to the defenders was counter- 
manded and intimation of countermand sent them, they 
presented it through their bankers, and the drawees paid it 
in error. Held that the defenders were liable to repay its 
amount to the drawees. Clydesdale Bank v Young i; Comr 
pany^ G2, 56. 

Condictio indebiti — Error in paying. — Held that a person who, 
under threat of an action against him, pays a disputed claim, 
is not entitled afterwards to demand repayment of an alleged 
overcharge, where the payment has not been made by him 
through mistake or ignorance of the facts or the law applicable 
thereto. Eeid v Stewart, 6, 296. 

Error in law — MistaJce in division of trust fund, — Held that an 
executrix could not obtain repetition against a legatee of trust 
money paid in error under a scheme of division prepared by 
the law agents of the executrix and revised by the legatee's 
agent, or against any of the agents, by reason of the erroneous 
preparation of the scheme, /ienunck^s Executrix v Muir and 
Others^ 2, 380. 
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Payment to account — Personal bar. — A middleman who sent goods 
to a buyer by whom they were rejected, after notice of 
rejection paid part of the price to the producer. He sued for 
repetition, but was held barred from recovering by his payment 
in the circumstances. Gorrie v Rattray^ 2, 204. 

Payment of whole of joint debt — Gambling transaction. — Held that 
one of two joint speculators, having paid to their stockbroker 
differences against them arising on a speculative transaction in 
stock, was entitled to recover a share of loss from his co-adven- 
turer, and that the obligation of the latter to reimburse him 
was not obnoxious as "gambling" in the sense of the statute 
8 & 9 Vict. cap. 109. Mollison v Noltie^ 6, 48. 

Beponing. See Procbss. 

Reputed 0¥mership. See Hire, Lease, Poinding. 

Res Ipsa Loquitur. See Reparation. 

Res Judicata. See also Small Debt Act. 

Claim more than extinguished by counter claim — Whether pleas cwn 
be restated in auction for surplus. — A having raised an action 
for payment against B & Co., they pled counter claims, which 
were sustained so as to extinguish A's demand and leave a 
certain surplus due by him. He refused to pay this sum, and 
B & Co. brought an action for it, in which he repeated the 
pleas he had taken in the former action. Held that the 
matters were res judicata, and decree given for the balance 
fixed in the former action. Gow dh Sons v Provan, 2, 433. 

Small Debt Court. — Held that this plea can be founded upon a 
judgment of the Small Debt Court. Ritchie v KitUoch, 6, 209. 

Small Debt Court. — Held that pursuers were barred from suing by 
res judicata, as they had pleaded their claim by way of defence 
in a Small Debt action at the instance of the defender against 
them for balance of wages, and had been allowed a deduction 
of £3 from his decree in respect thereof. M^Combie <& Company 
V Loggie, 2, 275. 

Res Noyiter. See Process. 

Reservation. See Expenses, Servitude. 

Residential Settlement. See Poor. 

Retention. See Agency, Bankruptcy, Compensation, Lease, Sale, 
Ship. 

Architect. — Held that, when a building is stopped in the course of 
erection by the bankruptcy of the proprietor, the architect 
has a right of retention of the plans, &c., and is not bound to 
part with them to the trustee or liquidator in order that he 
may exhibit them to intending purchasers unless caution be 
found for payment of his fees. Question as to the owner's 
right of property in such plans and specifications. Lindsay v 
Mackenzie, 62, 498. 
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Balancirvg accounts in bankruptcy. — Contractors who were building 
a bridge for a railway company, to be paid for when finished, 
became bankrupt. They owed the company an account for 
carriage, &c. Their liquidator finished the bridge. Held that 
the company could not retain their account out of the price, as 
there was no C(yncur8us at the date of bankruptcy. Goodwins, 
JardinCf & Company, Limited v Caledonian Railway Company, 
9, 362. 

Bondholder's custody of title-deeds, — Held {rev, Sheriff-Substitute) 
that a borrower is not entitled to possession, even for a limited 
time, of title-deeds which he has delivered unconditionally to 
the holder of a bond over his property. Bain v Duncan, 89 35. 

Hotel-keeper's lien, — Circumstances in which held that a person who 
assisted a guest in removing her property from an hotel was 
not liable for the account due by the guest for board and 
lodging. Smith v Chisholm, 9, 44. 

Innkeeper — Assignatioti of lien, — An innkeeper retained a gun, 
which was in the possession of B, for payment of his bill ; the 
defender, B's agent, afterwards paid the bill and obtained 
possession of the gun. It appeared that the gun belonged to 
the petitioner, and had been delivered by him to B on the pro- 
mise that it should be returned. Held that the innkeeper's 
lien was not assignable, and that the defender was not entitled 
to retain the gun against the petitioner until repaid the amount 
which he had paid to the innkeeper. Garden v Shaw, Gl 9 505. 

Lodging-hmcse keeper — Held that a lodging-house keeper had no 
right of retention over the goods of her lodger in security of 
her charge for boarding and lodging him. Harp v Minto, 
Gl, 508. 

Lodging-house keeper, — Held that a lodging-house keeper has a lien 
or right of retention over her lodger's effects to seciu'e payment 
for his board and lodgings. Gray v Hart, 1, 269. 

Lodging-house keeper. — Held that the keeper of a lodging-house has 
a lien like an innkeeper's over the property of her lodgers. 
Macbeth v Hutton, 8, 25. 

Lodging-house keeper — Nautee, caupones. — A lodging-house keeper 
held to have the right of retention over the goods of his lodger 
in security of the charge of board and lodging. Skirving v 
Skirving, Gl, 508. 

Storekeeper's express right of general lien, — Where storekeepers 
stored goods under a condition in their invoices that "the 
" goods are held subject to a lien by the storekeeper for his 
"general balance against the same account," held that a 
general lien, effectual even against purchasers from their 
customers, was thereby constituted over all goods held by 
them in name of the same customers, and not merely a lien 
over the balance in their hands of any particular lot for the 
storage dues of that lot. Morris v Whyte dh Mackay, 5, 163 ; 
9, 111. 

Unqualified person acting as law agent — Implied contract — Recom- 
pense, — An unqualified person prepared a will, and. after the 
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decease of the testator, was sued by the executor for delivery 
of it. Decree was granted in respect that the defender had 
failed to prove any agreement or understanding with the 
testator that he should be remunerated for his work. Qtufstion 
whether in any case the maker of a will is entitled to retain it 
from the executor until his account is paid. Morrison v 
Wat807iy G2, 502. 

Whether buyer's custody after rejection founds retention, — A horse 
rejected by a buyer remained in his custody. Held that such 
custody could not found a right of retention for its keep. 
Barclay v Guthrie^ 3, 103. 

Retttrning^ OfDoer. See Election, Sheriff. 

Revemie. See Stamp. 

Review. See Process. 

Right ill Seeurity. See also Poinding of the Ground. 

Assignation of rents by bond — Decree of possession — Unoccupied 
subjects. — Where a heritable property was wholly unlet, held 
that bondholders, in virtue of the clause of assignation of rents 
in their bond, were entitled, in a petition directed against the 
debtor in the bond (who had failed to pay the interest due), to 
warrant authorising them to enter into possession of the 
property and let it, and to open shut and lockfast places. 
Young's Trustees v Adam^ 2, 439. 

Bond and disposition in security — Transmission of personal obliga- 
tion — Intermediate obligants. — Held that disponees of a property 
who come, by virtue of an agreement in terms of section 47 
of the Conveyancing Act, 1874, under the personal obligations 
in a bond and disposition in security over it are not discharged 
by being divested of the property. Johnston v M^Kinnon, 6, 
123. 

Bond and disposition in security — Transmission of personal obliga- 
tion to pay — Obligation of proprietor not personally bound to 
pay interest tvhen no surplus rents. — Circumstances in which 
held that where transmission of the personal obligation for 
payment of a bond was not contained in gremio of the 
defender's title, it was not relevantly averred that he under- 
took it otherwise. On a proof held that, as the rents were 
exhausted by payment of feu-duty, taxes, repairs, &c., and 
interest on prior bonds, the defender did not by intromitting 
with the rents become liable for interest to the holder of a 
postponed bond who did not raise an action of maills and 
duties. Scott's Trustees v Blair, 3, 185. 

Bond over heritage — Lease by bondholder. — Circumstances in which 
a lease for years by a bondholder in possession was held invalid 
to secure the tenant against eviction by a purchaser from the 
bondholder. M'Farland v Yule, 7, 166. 

Custody of title deeds. — Held {rev. Sheriff-Substitute) that a borrower 
is not entitled as matter of right to demand possession, even 
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for a limited time, of title-deeds which he has delivered uncon- 
ditionally to a person in whose favour he has granted a bond 
and disposition in security which is still in force. Bain v 
Duncan^ 8, 35. 

Discharge hy constitution of new debt — Novation, — A security holder 
does not lose his right without express or by ambiguous dis- 
charge ; for instance, by a discharge of an old debt on a new 
one being instituted without mention of the security in the 
transaction. George v Muirheady 3, 430. 

Ex facie absolute disposition — Summary ejection of granter left in 
possession. — Where the holder of an ex fade absolute title with . 
an unrecorded back bond allowed the granter to remain in the 
personal occupancy of part of the premises, ^^(f that, whatever 
power he might have to remove the occupier, he could not do 
so by summary ejection. Purdom v Rutherford^ 9, 13. 

Lease — Registered assignation in security — Inclusion of ^^ trade 
*^ fixtures" in the security. — The tenant of a bakery erected 
baking machinery in it, and afterwards purchased the property, 
the title to which was a long lease. He recorded his assigna- 
tion to the lease, and granted an absolute assignation of it, 
which was recorded, to the pursuer, who, in a relative back 
letter, acknowledged that this assignation was truly a security. 
The baker sold his baking business and machinery to a man 
who subsequently became bankrupt, and whose trustee con- 
tended with the pursuer for the machinery. It was held that, 
without specification or mention of these "trade fixtures," they 
had been carried to the pursuer by the recorded assignation of 
the lease in his favour, and he was preferred to the trustee. 
Lighthody v Rattray, 10, 66. 

Leasehold security — Poinding the ground, — A poinding of the 
ground, proceeding on a bond and assignation in security over 
a recorded lease for 999 years, held incompetent, as the 
security is not a dehitum fundi. Pollock, in Youngson's 
Sequestration, 1, 101. 

Poinding of the ground — Reputed ovmership — Assignation of move- 
ables vnthout possession — Interdict. — In an action of interdict 
against heritable creditors who proposed to sell effects included 
in a poinding of the ground, held that the whole household 
furniture in the house, which was occupied by the pursuer and 
her brother and sister — the latter being the 4ebtors under the 
bond and disposition in security — belonged to the pursuer, and 
was not attachable by the heritable creditors. Bowman v 
Lcmg^s Trustees, 6, 301. 

Rigrlit of Way. See Sheriff. 

Risk. See Carriage; Nautj:, oaupones; Sale. 

Risk Note. See Carriage. 

River. See also Ferry, Fishing, Public Health, Reparation. 

Assesmient for water pcrwer — Interpretation of status. — The Act of 



Parliament of a water company empowered it to levy assess 
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ments on the rentals of mills and works deriving benefit from 
. its water and employing a fall of water, and provided that 
deduction should be made from the assessable rental in 
proportion to the power other than water used by the mills. 
In appeals by millowners against an assessment, held that the 
proviso gave relief according to a proportion of their water and 
steam powers and not of the values of these powers ; and that 
users of water, not being users of water power, could not be 
assessed. Observed that the Act might have contemplated 
that mills would continue to use the falls as their only or 
principal power, and not have anticipated that water power 
would be superseded by steam, but this would not affect the 
construction of the Act. Cowan <& Sons v North Esk Reservoir 
Company y 10, 71. 

Pollution — Right to prevent further pollution, — Interdict granied 
with regard to a stream already given up to manufacturing 
uses, against further pollution which made it unfit for a 
manufacture carried on by a lower heritor. Greig v Brahy & 
Company^ 2, 436. 

Pollution — Several polluting heritors, — It is no defence to an action 
for interdict against polluting a river, if it be proved that the 
defender materially pollutes it, that after it passes his works 
the stream receives additional pollution from lower heritors 
before it reaches the pursuer's property, the pursuer not being 
obliged to sue -all the heritors at once. Houston v Glen, 1, 73. 

Pollution by sewage — Damage by loss of grazing, — Where the tenant 
of a farm which was bounded by an unfenced stream, into 
which the sewage of a town was discharged, kept his cattle 
from the fields adjoining the polluted stream, held that he was 
entitled to damages against the town for loss of the use of 
said fields. Barrie v Pollok, 7, 277. 

Salmon fishings — Right of hiring out plea>sure boats in fishing waters, 
— Held that, where it is not proved that the use of the river 
by the public for boating and other purposes is injurious to 
the fishing, the proprietor of a salmon fishing on a tidal and 
navigable river is not entitled to prevent the public from using 
and mooring boats within the bounds of the fishing. Richard- 
son and Speedie v Dutch, 1, 43. 

Road. See also Poliob, Railway. 

I. Passage on Public Road, • page 254 
II. Property in or near Road» Servitude, 

Fencing, - - - • - n 257 

III. Road Authority, . . „ 258 

I. Passage on Public Road. 

Assessment — Excessive weight or eoctraordinary traffic. — Held that the 
carriage along the highways of timber grown in thedistrict, blown 
down by an exceptionally severe gale, and conveyed in four- 
wheeled waggons — a load weighing from 2 J to 5 J tons — was not 
excessive weight or extraordinary traffic within the meaning of 
the Roads and Bridges Act, 1878. Observations on the mode 
of assessing damage done by excessive weight or extraordinary 
traffic. Berwickshire Road Trustees v Martin, 1, 387. 
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Assessment — Extraordinary traffic. — Traffic to be extraordinary 
within the meaning of the Koads and Bridges Act, 1878, section 
57, must be, in relation to the particular road or district, 
unusual or exceptional in kind, not merely in amount. Suther- 
land Road Trustees v Mackay ds Maxikenzie^ 2, 252. 

Asses8meni,^-Extra(yrdinary traffic — Excessive weight, — Held in a 
claim for road expenses under section 57 of the Roads Act, 
1878, against the owners of pits who carted the mineral to a 
railway station that, though most of the pits in the district 
had direct connection with the railway, the defenders' traffic 
was not extraordinary, and that, assuming it to be extraordinary, 
the question of excessive weight depended not on the aggregate 
amount of the traffic, but on the loads in which it was carted. 
Ayrshire Road Trustees v Dunlop ds Company, 2, 254. 

Assessment — Extraordinary Trafic — Excessive weights, — Traffic is not 
extraordinary in the sense of the Roads and Bridges Act, 1 878, so 
as to impose liability for the whole cost occasioned by it, merely 
because it is carried on by means of locomotives, and by heavier 
waggons than those usual in the neighbourhood. Extraordinary 
traffic may become ordinary by a change in the practice of the 
district, but excess of weight is not altered in its character and 
effect by repetition. Circumstances in which road trustees 
found entitled to charge for excessive weights. Observations 
on the construction of the Act. Aberdeenshire Road Trustees 
V White, 2, 27) ; G2, 349. 

Assessment — Extraordinary traffic — Locomotives — Liability for recon- 
struction, — A company which causes damage to a highway by 
traffic which is extraordinary in the sense of the Roads and 
Bridges Act, 1878, as by employing locomotives, is liable for 
a proportion, not only of temporary, but of permanent repairs, 
i.e., for reconstruction such as to make the roads fit for the extra- 
ordinary traffic brought upon them. Aberdeenshire Road 
Trustees v Steampower Carrying Company and Craigmile, G2, 
344. 

Assessment — Extraordinary traffic — Timber drawn by engines, — Held 
that a traction engine proprietor removing timber, which was 
the produce of the district, by traction engines and waggons was 
not liable under the Roads and Bridges Act, 1878, to be 
charged for " extraordinary traffic," and that such traffic was 
not " excessive weight " within the meaning of the statute. 
Forfarshire County Council v Young, 10, 355. 

Carriage accident — Stea/m road-roller in burgh — Proper precau- 
tions — Contributory negligence, — In an action for damages for 
injury -to a pony carriage on account of the horse taking 
fright at a steam road-roller at work on a public road in a 
burgh, held that the police commissioners, the employers of the 
roller, having observed the bye-laws framed by the county 
council for the regulation of traffic, though they had not 
adopted bye-laws for the burgh, were not sufficiently at fault 
to be liable ; that it was unnecessary to close the road against 
vehicular traffic, even where such traffic could easily be 
diverted ; and that the driver of the carriage should have 
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exercised more care, and had himself contributed towards the 
accident. Observed that, under the county council bye-law 
providing that one of the persons in charge of a locomotive 
shall, " in case of need," assist horses and carriages drawn by 
horses passing the same, the responsibility of judging whether 
such assistance is required lies upon the rider or the driver of 
the carriage. M^Farlane v Helensburgh Police Commissioners^ 
9, 157. 

Carriage accident — Street repairs — Precautions by police commis- 
sioners, — Where repairs were being executed in a public street 
by a body of statutory commissioners, held that they were 
liable in damages for an accident which occurred through the 
want of sufficient danger signals to warn the public that such 
repairs were going on. Wylie <& Lochhead v Hillhead Police 
Commissioner Sy 4, 3. 

Furious driving — Reparation — Contributory negligence, — Circum- 
stances in which the driver of a vehicle was in fault through 
driving too rapidly and thereby leading to an accident, yet the 
party injured was also to blame from carelessness or inattention, 
and the owner of the vehicle held not liable in damages. 
Williamson v Glasgow <& South- Western Railway Company^ 
8, 286. 

Maintenance — Defective grating, — A person having sustained per- 
sonal injuries through the defective construction of a grating 
on the roadway, held that the district committee of the County 
Council, which was responsible for the maintenance of the road, 
was liable in damages, and that the injured party's knowledge 
of the suspected danger, of which no notice had been given by 
him, did not x>er se debar him from recovering damages. 
Opinion that a person traversing a public road is not expected 
to keep in mind every defect which he may have on previous 
occasions observed on it. M^Indoe v Renfrewshire County 
Council^ 7, 225. 

RtUe of road, — Observations on the rule of the road. Tannahill v 
Caledonian Railway Company ^ 7, 70. 

Rule of road in driving — Reparation, — Held that, when one side of 
the road is temporarily occupied and vehicles approach the 
obstruction from opposite directions, that vehicle is entitled to 
precedence on whose own side of the road the fair way is, and 
the vehicle coming from the other direction should wait. 
Owner of vehicle contravening this rule held liable in damages. 
Cameron v Comrie^ 10, 193. 

Unsafe bridge to py^vate land — Responsibility of road trustees and 
proprietor, — A cow, w^hile passing along a turnpike road, 
stepped on to a bridge formed of flagstones across a ditch, 
which bridge was occasionally used as a means of access from 
the road to a field, and sustained injuries through one of its 
legs having been caught between two of the flagstones. Held 
that the county council, in room of the road trustees, and 
the proprietor of the field were jointly and severally liable. 
Keith Brothers v Renfrew County Council, 7, 52. 
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Use of road — Steam escaping from traction engine — Reparation, — 
Where a horse took fright at a traction engine and bolted, 
Jield that, although there was not enough steam escaping from 
the engine to constitute an infringement of the Acts relating; 
to traction engines, yet, the horse having been frightened by 
the escape of steam, the traction engine proprietors were liable. 
Fleming v Reid^ Macfarlane^ dk Company, 7, 308. 

IL Property in or near Road, Servitude, Fencing. 

Duty of road trustees to fence dangerotis places — Reparation. — A 
deep lade ran along the side of a public road. An old fence 
about 2 feet in height and formed of two spars with posts, 
erected by the proprietor of the lade, formed the only fence 
between the road and the lade. An accident having happened 
whereby a horse and brougham were precipitated into the lade, 
resulting in damage, held that the road trustees were primarily 
liable in respect of their failure to fence securely as required 
by sections 94 and 102 of the Turnpike Act. Nicoll v Forfar- 
shire Road Trustees, 3, 261. 

Interdict — Possessory judgment. — In an action by a parish minister 
against a farmer whose farm marched with the glebe to inter- 
dict him from using a road leading from one public road to 
another and also giving access to the manse, held, in the 
circumstances, that the pursuer was entitled to interdict the 
defender from using the road for carting, driving, and riding, 
but he was not entitled to interdict the defender from using 
the road for walking. Ritchie v Adams, 4, 207. 

Right to cut grass on road — Property in solum. — Held that the 
proprietor of land over which a public road passes is entitled 
to interdict a member of the public from cutting the grass 
upon it. Observations on the rights of a proprietor of the 
solum of a road, and that either such a proprietor or a member 
of the public could be interdicted by the road trustees from 
cutting the grass, if doing so would interfere with the trn,tfic. 
Dawson v Ritchie, 4, 104. 

Servitude — Claim of property in solum of road. — Certain Iftnds 
belonging to A were, under a decree-arbitral executed in the 
last century, given to B in exchange for lands belonging to B. 
The arbiters, as they were authorised to do, also set off a road 
leading through the lands of A to that portion which had been 
awarded to B. Held, in an action for declarator at the 
instance of A's successor, that the solum of the road had not 
become the property of B, but that his right and that of his 
successors in it was a servitude of access only, and declarator 
given to that effect. Morrison v Waugh, 9, 270. 

Turnpike — Keeping hack wire fence. — Held that a proprietor was not 
bound to keep back an iron wire fence 25 feet from the centre 
of a public road. Argyllshire County Council v JJrquhart, 9, 56. 

Turnpike — Width of turnpike. — In the prohibition in the general 
Turnpike Act of building within 25 feet from the centre of the 
road, the centre of the road is the middle line of the whole 
roadway belonging to the trustees, including the footpath^. 
Perthshire Road Trustees v Hovrie^ G2, 338, 
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III. Road Authority. 

Entry on lands — Stone-breaking machine.— Held that the 80th 
section of the General Turnpike Act, incorporated with 
the Roads and Bridges Act, 1878, which authorises road 
trustees to enter on lands and to search for, dig, and cany 
away materials for making or repairing roads, does not authorise 
the employment on such lands of a machine for crushing the 
quarried materials into road metal. Whitson v Perth Country 
Road Trustees^ 4, 42. 

Institution of highway — Appeal ky " ratepayer.*^ — Appeal against a 
resolution of road trustees declaring that a new road should be 
a highway, and that an old road cease to be a highway, 
dismissed as incompetent, in respect it was not insisted in by 
three " ratepayers " in the sense of the Roads and Bridges Act, 
1878, section 3. Maclean v Inverness Road Trustees^ 7, 246. 

Maintenance — Injury hy obstruction — Liability of road surveyor and 
trustees. — Held that, while under sec. 103 of the General Turn- 
pike Act, incorporated with the Roads and Bridges Act, 1878, 
a road surveyor may be personally liable for an accident 
occurring through his fault on a road under his charge, the 
liability of the corporation entrusted with the management of 
the road is not thereby excluded. Wilson v Kilmarnock 
Corporation, 7, 274. 

Quarry for metal — Turnpike Act — Surface damage, — Held that road 
trustees, in taking land for quarries, are not liable in intersec- 
tional or severance damages. Guild} s Trustees v Forfar Dis- 
trict Road Trustees, 2, 282. 

Shutting up of old road — Failure to give statutory notice, — Resolution 
by road trustees that an old road be shut up recalled as invalid 
in respect of the trustees' failure to give the statutory notice of 
their intention to propose a resolution to that effect. Maclean 
V Inverness Road Trustees, 7, 246. 

Transfer from county to burgh. — Held that, in the case of the transfer 
of the roads in the burgh of Aberfeldy from the county to tl|e 
burgh, the burgh should make to the county a payment of 
JB50 a year. Aberfeldy Police Commissioners v Perth County 
Council, 9, 287. 

Transfer of roads frcym comity to burgh. — Held that the terms Ofj 
which the highways in the burgh of Tayport were to be trang- 
ferred from the county to the burgh were that no payment was 
to be made by either party, and that this should be the gener^ J 

rule in such transfers unless a strong case for an exception in 
respect of special outlay could be shown. Tayport Polios 
Commissioners v Fifeshire County Council, 9, 211. 

Transference of roads to County Council — Compensation for loss (^ 
assessm/cnts, — Circumstances in which a sum of £110 per 
annum was awarded under the Roads and Streets in Burghs 
Act, 1891, to a County Council from whose control the man- 
agement and maintenance of and assessments for the roads 
within a burgh were taken by the latter. Clydebank Com- 
missioner's V Dumbartonshire County Council, 8, 189, 
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Turnpike through hurgh — Whether Burgh Police Act or general Road 
Acts prevail, — Held that it is only in so far as is not incon- 
sistent with the Police Act in force in a burgh that the several 
sections of the General Turnpike Act to which section 123 of 
the Roads and Bridges Act, 1878, relates are extended and 
applied to the highways made, or to be made, within the 
burghs of a county. Johnstone Commissioners v Robertson <k 
Son, 1, 33. 

Upkeep of footway in hurgh — Private improvement assessment — 
Where the footway of a turnpike road passing through a burgh 
was, prior to the passing of the Roads and Bridges Act, 1878, 
kept up by the Road Trustees, held that the Burgh Com- 
missioners, as thereafter responsible for its upkeep, were 
entitled to compel the adjacent frontagers to execute any 
needed repairs, and to enforce that demand by levying a 
private improvement assessment. Govan Police Commissioners 
V Provan, 5, 21. 

Rod Fishingf. See Fishing. 

Roup. See Sale. 

Runrig Lands. See Property. 
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SailinST BUI. See Ship. 

Sale. See aUo Aqbnct, Contract, Hiring, Husband and Wifb. 

I. Constitution and Terms of Contract, • page 280 

II. Delivery— 

(a) Oblifiratlon to Deliver, Retention, - „ 262 

(b) Obligation to Receive, Rejection, • », 262 
(e) Passing of Property and Risk, • „ 266 

UL Warranty, 268 

IV. Price and Measure of Damages, • ,,271 

V. Time Contract, ,» 273 

I. Constitution and Terms of Contraet. 

Auction under lien — Bidding by exposer, — One who exposes goods 
for sale by auction under a lien or right of retention, in virtue 
of which he has possession of them, is entitled to bid at the 
sale, if there be no fraudulent agreement that he shall not be 
held as the purchaser. Hendry v Newton, Bennie, ^ Company, 
Gl, 529. 

Consensus in idem placitum. — Held, on a construction of a corres- 
pondence consisting of letters and telegrams regarding the sale 
of a ship, that the conditions stipulated by the seller not having 
been accepted there was no completed contract. Thompson v 
McLean ds Company, 6, 353. 

Delivery — Agreement containing option to buy, — A farmer, having at 
an auction bid for a number of sheep, which were knocked 
down to him, and having failed to pay the price, executed an 
agreement to graze the sheep at a certain rate, with power to 
purchase them at the price bid for them on his giving notice to 
that effect, and thereupon he received possession of the sheep. 
He gave no notice. Held that there was no sale. Inglis^s 
Trustees v MacdonaM, Fraser, 4c Company, 3^ 389. 

Interpretation of mercantile term — Usage of trade. — Observations on 
the effect of usage of trade in determining in what sense a 
mercantile term is used in a contract between parties residing 
at different places. Circumstances in which it was held that 
in a contract by merchants in Aberdeen to deliver "heavy 
"scrap" iron to purchasers at Newcastle, the words "heavy 
"scrap" were not to be interpreted by an alleged custom 
or understanding existing at Aberdeen. Wear i Colley v 
Davidsons, 61 ^ 513. 
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Offer and acceptarbce, — An offer to sell 1000 tons of iron on specifica- 
tions to be furnished from time to time as required, the iron 
to be delivered at the rate of 40 tons weekly, was accepted on 
2nd October, 1879, by a merchant who was known to be acting 
for buyers in America. The seller on October 3rd confirmed 
the contract " as for iron to be delivered at the rate of 40 tons 
" per week beginniug at once," and asked for specifications in 
course. The seller was informed that the specifications would 
probably be furnished (and be retrospective as he desired) on 
the arrival of a certain mail from Montreal, viz., on the 14th 
October. They did not arrive till about a week after, and were 
sent to the seller on October 21st. The seller, however, had 
on the 15th cancelled the contract. Held (1) that in the cir- 
cumstances the delay was not such as to justify the seller in 
rescinding the contract; (2) that the words "beginning at 
" once " in a letter purporting to confirm a contract already 
made did not propose a new term in the contract, but were 
merely a notification of the legal effect which the writer under- 
stood the contract to have ; and (3) that, in any view, these 
words did not alter the meaning of the contract, viz., that the 
deliveries were to begin as soon as the buyer could reasonably 
be expected to furnish specifications. Kidston <fe Company 
V Colville, G2, 95. 

Offer and acceptance — Tacit acceptance. — After correspondence as to 
quantities and prices, L & Co. wrote R an order enclosing a 
specification of certain goods to be supplied, without mentioning 
prices., R replied that he would supply at certain prices 
indicated. L & Co. did not reply to this letter. R afterwards 
objected to supply the goods. Held that there was tacit 
acceptance by L & Co., which bound both parties, and further, 
on appeal, that L & Co.'s letter was an order, and that a beirgain 
was completed by R agreeing to execute it at a reasonable 
price, having regard to the current market rate. Observations 
on completion of contracts by tacit acceptance. Leslie <fc Com- 
pany V Beid Brothers, 7, 121. 

Order of spirits by one man and delivery at premises of amd under 
permits to another, — A firm having supplied whisky to the 
refreshment bar of a theatre, sued the lessee of the bar for the 
price. Held that, as the goods had been ordered by, invoiced 
to, and supplied on the credit of the lessee, and entered in the 
pursuers^ books and charged against him, he was liable for the 
price, although the permits had been made out in the name of 
the proprietor of the theatre and the goods delivered there. 
Watson, dh Middleton v Cochran, 8, 77. 

Sale of farm — Whether seller or buyer is entitled to value of grass 
seeds sub silentio. — The liability of the buyer of a farm for the 
value of grass seeds sown with the last, crop before his Martin- 
mas entry depends on the intention of the parties to the sale, 
as shown in their contract. Circumstances in which it was 
held that the buyer was not bomid to pay for the seeds so sown. 
Fleming v Johnstone, 1, 137. 
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Sale: Cronstitatloii and Terms of 

Shipbuilding contract — Ofer and acoqptanee — ^Locus pcBiiitentife. — 
A shipbuilder, in the course of oommunings with a merchant 
about the building of a ship, handed to the latter a written 
offer stating a price, upon which the merchant wrote an 
acceptance. The paper was not handed to the shipbuilder, 
but was taken away bj the merchant, and it was understood 
and said that the parties should meet next day, when the ship- 
builder should get his "copy" of the agreement. The merchant 
having subsequently refused to go on with the transaction, hdd 
that there had been no concluded, agreement, on the grounds 
(1) that the acceptance had not been delivered, and (2) that 
the parties had intended the written contract to be in duplicate. 
Etuiell A Company v Law^ G2, 101. 

II. Delivery— (a) Obligation to Deliver, Retention. 

Factor — Sub-sale — Betention. — Circumstances in which it was held 
that a sub-vendee had notice of a right of the original vendor 
against the vendee. Opinion that section 5 of 40 & 41 Vict, 
cap. 39 (which is repeated in sec. 10 of the Factors Act, 1889), 
does not affect a vendor's retention for a general balance due 
by his vendee according to the law of Scotland. Stewart v 
Frater dt Company and Others, 62, 512. 

Failure in delivery — Strike clause. — Held that under a contract for 
the supply of a given quantity of coals within a specified4)eriod, 
and containing a clause ''subject to strikes, accidents, &c." 
and a strike having occurred, whereby the stipulated deliveries 
could not be made by the pursuer within the specified time, 
the pursuer was not entitled either to insist upon performance 
or to sue for damages. Fccles v Ellis <& M^Hardy, 4, 98. 

Sub-sale- — Retention, — The second section of the Mercantile Law 
Amendment Act, 1856, as well as the first, applies only to the 
sale and delivery of a specific corpus or quantity of goods ; 
and, therefore, the seller of 50 bags of wheat, part of a larger 
quantity in a store, may, in virtue of his general right of 
retention against his buyer, countermand delivery, if he does 
so before a sub-vendee has presented a delivery order. Stewart 
.; Fraser <b Company, G2, 512. 

Timeous delivery — Usage of trade. — In a sale of artificial manure 
. (dissolved bones) ordered in the month of December, held that, 
no time having been specified for delivery, no special purpose 
mentioned for which the manure was to be applied, and no 
request made for earlier delivery, delivery was duly tendered 
in May following (in time for the turnip crop) according to the 
usage of trade. Keegan v Morris, 1 0, 28. 

II. Delivery— (b) Obligation to Receive, Rejection. 

Disc(mf<yrmity to sample — Timeous rejection. — A farmer sold by 
sample to grain merchants about 100 quarters of wheat. He 
delivered 56 quarters on 28th April. Next day it was seen 
that the wheat was disconform to sample. No intimation was 
sent to the seller, but one of the merchants met him at market 
on Ist May, when a compromise was attempted, but declined. 
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and the purchasers on that day intimated that they rejected 
the wheat. When the remaining 44 quarters were tendered, 
the purchasers refused to take delivery. Held in an action for 
the price that the wheat was not conform to sample, that the 
56 quarters had been timeously rejected, and that the pur- 
chasers were justified in refusing to take delivery of the 
remainder. Lamb v M^Kenzie A SonSy 8, 28. 

Failure to take delivery — Seller^ 8 expense of warehousing, <fec., during 
huyer^s delay — Retention, — When a buyer of goods refuses or 
delays to take away the goods, the seller is not in general 
bound to sell the goods, and if he elects to sue for fulfilment 
of the contract — i.e., for the price agreed upon — he is entitled 
to payment of the expenses of warehousing and preserving the 
goods. Question whether he is entitled to enforce his claim 
for these expenses by retention. Wilson, RonoM, ^ Company 
V Curie, Robertson, ds Company, G2, 506. 

Insolvency of purchaser — Effect of his discharge in bankruptcy, — An 
action for redelivery of or full payment for goods received by 
the purchaser after his insolvency was declared, founded on his 
alleged duty to reject them, held irrelevant after his discharge 
from bankruptcy under a composition arrangement. Kjcer v 
Strachan, 5, 326. 

Nonrimplement by buyer-^Resale without judicial authority, — In an 
action for the loss incurred by the seller on a resale consequent 
on the purchaser's failure to implement his bargain, held {rev, 
Sheriff-Substitute) that the action was not barred by the 
purchaser's failure to obtain judicial authority for the resale, 
he having given the seller intimation of his intention to resell, 
and the resale having been conducted in fair and proper 
manner. Storrie v Eadie, 6, 39. 

Partial rejection — Disconformity to sample — Woollen cloth *' shaded" 
and mixed with cotton. — Wholesale woollen warehousemen 
purchased woollen cloth on sample, and after they had taken it 
into stock and resold portions of it, found that it was composed 
to the extent of 30 per cent, of cotton. They instantly returned 
the rest of it. Held that they were entitled to do so, and not 
bound to pay the price beyond that of what they had resold. 
Cumming v Thomson ik Sons, 9^ 124. 

Reasonable time — Reasonable amount of impurities, — In an action 
for the price of a part delivery of a lot of Norwegian oil, held 
(1) that, no time for delivery being mentioned in the contract, 
from six weeks to two months was a reasonable time for its 
fulfilment; and (2) that, as under the contract the oil was 
'* to be clear, and any footy oil was to be taken at a reduction," 
but the oil tendered contained more than a small proportion of 
footy oil, the defenders were entitled to reject it. Roberts d: 
Bemtsen v MacLellan, 6, 53. 

Refusal to take delivery — Damages, — Question whether, when the 
buyer wrongfully refuses to take delivery of goods sold, the 
seller is entitled to damages while retaining and using the 
article sold. Cuthill v M^Lachlan, 61, 520. 
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Refusal to take delivery — Bemle by auction toithout jvdidat warrant 
— Damages. — E, an English firm, sold M a quantity of oilcake. 
M took delivery of a small portion, but refused to take the re- 
mainder. On the expiry of the period in which they were 
allowed to take delivery, E invoiced the remainder to M, and 
intimated that unless the price was paid the cake would be 
sold by auction, and M would be held liable for any deficiency 
in price. After sale by auction in England, without judicial 
warranty E sued M as intimated. Held that it was no bar to 
the action that the cake had been sold without judicial warrant, 
provided the sale was fair and bond fide, Ellershaw & Sons v 
Martin <k Company, 6, 281. 

Refusal to take goods — Remedy, — Goods ordered by the defenders 
were manufactured for them by the pursuers and packed 
ready for delivery at the ship, when the defenders refused to 
accept them. Held that the sellers were not bound to sue for 
damages for breach of contract, but that they could sue for the 
price, proferring delivery, or in their option resell the goods 
and sue for damages. Fleming 4c Company v Seville Sulphur 
and Copper Company, 4, 91. 

Rejection — Acceptance of redelivery, — A brewery company having 
accepted redelivery of beer which had not been timeously 
rejected and returned by the purchaser, held that they were 
barred from recovering the price. Meiklefohn Brewing Com- 
pany V Robbie, 8, 95. 

Rejection — Article not according to contract — Latent defect, — A seal- 
skin jacket, which was to have been of the finest picked skins, 
showed signs of decay after three and a half months' wear, and 
the purchaser returned it. Held, on the evidence, that the 
jacket should not have so given way, and that the rejection 
was timeous. Debenham dh Freebody v Cowie, 9, 68. 

Rejection — Custom of trade. — Circumstances in which held (1) that 
an alleged custom of trade upon rejection in sale was not 
established ; and (2) that in any event the buyers had barred 
themselves by their own actings from pleading it. Moore v 
Pollock, 4, 284. 

Rejection — Custom of trade — Sale of eggs, — In the trade in eggs 
between Ireland and Glasgow the buyer or consignee in 
Glasgow is, by the custom of the trade, entitled, when he 
receives a lot of defective eggs, to take delivery and make the 
best of them for the seller, provided that he timeously intimates 
to the seller his rejection of them, that the seller does not 
direct them to be differently disposed of, and that he (the 
consignee) preserves satisfactory independent evidence as to the 
quality of the eggs. Gibson v Macguire, G2, 517. 

Rejection — Delivery of goods on the eve of bankruptcy, — A merchant 

' bought a quantity of tea and a quantity of coffee from the 

defenders in London. The tea was delivered at a warehouse 

in Glasgow, and entered in the buyer's name at 10.30 a,m. on 

6th November ; the coffee was delivered at his own store at 
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1.40 p.m. on the same day. About one o'clock the buyer had 
resolved to apply for sequestration, and signed a mandate 
authorising an agent to present a petition for it. Next day he 
returned the coffee, and gave a delivery order for the tea to 
the defenders' agent. Held that the tea, but not the coffee, 
had been effectually delivered, and was part of the bankrupt's 
estate, which the trustee in the sequestration was entitled to 
recover from the defenders, BirreWs Trustee v Clarke & 
Bowe, Gl, 86. 

Rejection — Foreign law, — Circumstances in which it was held that 
a contract of sale of goods shipped from Hamburg to Bombay 
fell to be determined by the law of Scotland, and that the 
purchaser was bound to reject the goods, if disconform to 
contract, upon their arrival at Bombay. Goto v Caledonian 
Scrap Iron Company^ 8, 65. 

Rejection — Insolvency of buyer. — Held that after a buyer had become 
insolvent and resolved to stop payment, the taking delivery of 
goods was a fraud on the seller, and the seller was entitled to 
decree for their price — the goods themselves having been sold, 
so that redelivery was impossible. Flatnauer Brothers v Tosh, 
8, 110. 

Rejection — Refusal to return goods after rejection. — A purchaser 
rejected goods as disconform to order, and afterwards refused 
to send on part of them to the sellers' order until he was paid 
the sums disbursed by him for carriage of the goods. Had he 
complied there would have remained more than enough to 
meet any expenses. Held that he had thereby lost his right 
to insist on rejection, and was liable in the price of the whole 
order. Marshall dh Company v Campbell, 6, 180. 

Rejection — Timeous rejection — Spinning fravfie — Remedy. — The pur- 
suers, having invented a spinning frame, sold one to the defen- 
der, who wrote stipulating that if the machine was not found 
satisfactory it was to be removed at the sellers' expense. They 
replied, enclosing a specification, and saying, " nett cash when 
" set to work," and added, " we will guarantee it will do all 
" our traveller has promised, and give you every satisfaction." 
The machine was started in June, 1889, and was used till the 
beginning of 1891. Various defects were from time to time 
noted and partially remedied, but at length on 20th January, 
1890, the sellers refused to do any further repairs, and the pur- 
chaser refused to pay the price. Held that the machine could 
not, in the circumstances, be rejected, but that the purchaser 
was entitled to have the defects remedied either by the sellers 
or at their expense, and an order issued accordingly. Holden 
& Company v Todd, 8, 81. 

Rejection — Whether custody afterwards can found retention. — A horse 
was delivered to a party in implement of an order. He rejected 
and returned it, but the seller refused to receive it. HeM that 
after his rejection he had no legitimate possession of the horse, 
and thus could acquire no right of retention over it for its keep. 
Opinion that he was not entitled to charge for its keep. Bar- 
clay V Guthrie, 3, 103. 
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II. Delivery— (c) Passing of Property and Risk. 

Executory sale — Ship to be constructed and to belong to purchaser cls 
she proceeded — Payment of price by instalments — Competition 
between buyer and seller's creditors, — Held that a purchaser of a 
ship — to be built under a coutract by which she was to become 
his property "as she is constructed," and the builders were to 
have a lien for the price, which was payable by instalments at 
fixed times — on payment of the instalment acquired a^tw ad 
rem, to the part completed which was valid under the Mercan- 
tile Law Amendment Act, 1856, section 1, against the seller's 
creditors, if the purchaser, by regular inspection, had accepted 
the completed portion as part implement of the contract. 
Constant v Jack, 1 0, 298. 

Going business — Liability for prior debts of business. — Held (1) that 
the purchaser of a going business, who continued it under the 
name of the seller's firm, was not liable for the debts of the 
business prior to the sale ; and (2) that, although the price was 
paid by bills, and there were suspicious circumstances connected 
with the granting and discounting of the bills, as they were 
ultimately paid by the purchaser there was no ground for 
holding him liable to a creditor of the seller. TumbuU (& Kay 
V Chisholm <fe Company and Blair, 3, 379. 

Goods in bond — Jus in re. — Held that purchasers from distillers of 
spirits in a bonded warehouse, having never taken delivery, 
had not acquired any right of property in the goods purchased. 
Morris v Whyte ds Mackay, 5, 163. 

Goods sold but not delivered. — The trustee of an insolvent sold the 
stock-in-trade to a brother-in-law of the insolvent's wife at a 
sum fixed for him by an appraiser. The brother-in-law left the 
goods on the premises occupied by the bankrupt and his wife, 
on the footing that they should belong to her as a separate 
estate. Thereafter the goods were poinded by a creditor. In 
an action at the wife's instance for interdict against a sale, held 
that, there being no suggestion of inadequate consideration, the 
goods were goods sold but not delivered in the sense of the 
Mercantile Law Amendment Act, 1856, and were not attachable 
by the bankrupt's creditors. Grieve v Herald, 6, 250. 

Risk — Defective cask. — In an action for payment of the price of a 
cask of olive oil sold free on board at Leghorn, which had 
leaked empty during its passage from Leghorn to Arbroath, 
held that the risk of leakage did not lie with the purchasers, 
and that they were not liable for the price, in respect of the 
oil having been put by the sellers into an insufl&cient cask. 
Lloyd dh Company v Eeid ds Sons, 7, 17. 

Hisk — Duty of seller to attend to animal sold but not delivet^ed — Res 
pent domino. — A cow, sold but not delivered, calved while 
still in the seller's custody, and choked herself while attempting 
to eat her placenta. Held (rev. Sheriff-Substitute) that the 
seller was not in fault for not watching the cow until she had 
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cleansed, and was entitled to decree for the price. Hobb v 
Alexander, 6, 215. 

Safe or return — Destrtiction of goods, — Goods held by a jeweller on 
a contract of sale or return are at the risk of the manufacturer, 
who remains the owner ; and being destroyed by fire in the 
possession of the jeweller, they perish to the manufacturer, 
who is not entitled on the jeweller's bankruptcy to a decree of 
constitution for the price against him and his trustee so as to 
claim against the insurers. Finder dh Company v Fullerton 
and Others, G2, 528. 

Seller^ 8 custody for purchaser, — Held that where a cow was sold 
absolutely by a father to a daughter residing with him, the 
mere fact that the father retained by arrangement with the 
daughter the beneficial use of the cow in exchange for its keep 
did not interfere with the operation of the first section of the 
Mercantile Law Amendment Act, 1856, protecting her right 
from her father's creditors. Sim v Grant, 24 D. 1033, 
distinguished, Moir v Moodie, 6, 150. 

Suspensive condition, — In a sale of machinery, it was declared that 
payment of the price was a suspensive condition, and that the 
machinery should not be held as delivered, and the right of 
property should not pass till the price and interest should be 
fully satisfied. The purchasers, who had entered into posses- 
sion of the seller's mill as tenants, and of the machinery under 
the agreement, became bankrupt before the price was fully 
paid. Held that the sellers were entitled to be ranked 
preferably for the balance of the price of the machinery. 
Sandevnan and McLennan v Thomson, Gl, 75. 

Suspensive condition — Buyer^s bankruptcy, — Circumstances in which 
held, in a question with a purchaser's creditors, that goods 
which were to be paid for by bill had not by delivery become 
the property of the purchaser, and so passed to his creditors, 
no bill having been granted, and there being nothing to show 
that the seller had waived the. suspensive condition as to pay- 
ment. Clarke <k Company v Miller <k Son and Trustee, 1, 81. 

Suspensive condition — Horse — Price payable by bill, and property 
not to pass till bill for price met, — A sold B a stallion, and took 
a bill for the price. It was agreed that till the bill was met 
the horse should remain A's property. B travelled with the 
horse for years, getting the bill renewed. Held, in a question 
with a creditor of B, that the property had not passed, and 
that a sum paid by B to A on account of the bill, no more 
than met what was due to A for the use of the horse in the 
meantin^e. British Linen Company v Paterson, 1 0, 353.. 

Suspensive condition — Paym^ent by instalments, — An engine and 
threshing-mill having been sold at a price to be paid by 
instalments, and having been allowed to remain in the 
purchaser's possession, where they had been before the sale, 
held that the right of property had passed to him, and that, 
he having become bankrupt, his trustee was entitled to 
claim them as part of his estate. Jack dh Sons v Moir, 2, 404. 
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Suspensive condition — Purchase by storekeeper. — Sugar refiners, who 
were also in the practice of receiving goods as storekeepers, 
bought molasses, and agreed to receive it in their warehouse as 
custodiers or depositaries only, under an agreement that the 
property should not pass until the price was paid. They issued 
to the sellers certificates for the molasses in the form they used 
in dealing with others who stored goods with them ; and the 
molasses was removed for the use of the buyers themselves and 
for delivery to persons to whom they sold it, only on delivery 
orders granted by the sellers. Held, in a question with a 
trustee for the creditors of the sugar refiners, that the property 
remained in the sellers. Barclay & Brand v Guild, 62, 519. 

Suspensive condition — Risk — Horse, — Held that where an article is 
sold under a suspensive condition the risk of accident in the 
hands of the seller remains with the seller till the condition is 
purified. Opinion that if it perished by accident in the pur- 
chaser's hands the risk would still be with the seller. Duncan 
V Watson, 8, 238. 

III. Warranty. 

Advertisement — Mare in foal — Av4^tion. — Held that an error in 
describing a mare in an advertisement of a sale by auction 
as in foal to a certain horse, whereas she was in foal to another 
horse, could be corrected verbally by the auctioneer, and that 
the advertisement did not constitute a warranty or a contract 
between seller and buyer, so that the error, if uncorrected, 
could nullify the contract between the buyer and the seller. 
Craig v Brown, 6, 49. 

Concealment of burden affecting subject. — Held that, where liability 
of the owner to form footways was concealed from the pur- 
chaser of a property by the sellers, he was entitled to relief from 
them upon his being found liable to the police commissioners 
for the cost of forming the footways. MacLeish v Christie, 
1, ISO. 

Cow. — An aged cow was sold to a butcher and immediately 
slaughtered. It was found unfit for human food. In an action 
for the price, held that, as the purpose to kill it for human 
food was not express, the sale was not within the exception of 
the fifth section of the Mercantile Law Amendment Act, 1866, 
and there was no warranty that the cow was fit for human 
food ; and decree granted. Mollison v Hamilton, 2, 303. 

Cow — Price unascertained. — A cow was sold at 7s. a stone to a butcher, 
and immediately slaughtered, un weighed. On being cut up it 
was found to be affected with tuberculosis, and unfit for human 
food. The buyer refused to pay the price. Held that the 
contract was for a specific ascertained corpus, and there was no 
question of periculum, and as the cow had not been sold for a 
specified and particular purpose within the meaning of the fifth 
section of the Mercantile Law Amendment Act, 1856, and was 
not warranted, the buyer was liable for the price. Young v 
Gray, 10, 79. 
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Disconformity to order — Damage to retailer by sale to him of an 
adtUterated article. — The defender, a dairyman, arranged with 
the pursuer, a shopkeeper, to supply him with a certain quantity 
of sweet milk every morning for the purpose of being retailed. 
One morning's supply was found by the public analyst to be 
skim milk, or a mixture of sweet milk and skim milk, and for 
the retailing of it as sweet milk the pursuer was fined £2, 
under section 6 of the Sale of Food and Drugs Act, 1875, 
although he had retailed the milk in the same state as that in 
which he had bought it from the defender, and without 
knowledge of its being other than sweet milk. The pursuer 
then raised this action against the defender, claiming £2 10s. 
in name of damages. Held that the defender had been guilty 
of a breach of the contract of sale, and that section 5 of the 
Mercantile Law Amendment Act (as to warranty) was not 
applicable ; and damages assessed at £2. M^Auslan y Bewglass, 
8, 210. 

Fat stock, — Heldj where a stot had been sold at a sale of fat stock, 
and was found when killed to be unfit for human food from 
tuberculosis, that such disease did not imply that at the time 
of the sale the seller must have known of the animal's diseased 
condition, and that it was not expressly sold for a specified and 
particular purpose in the sense of section 5 of the Mercantile 
Law Amendment Act, 1856. Christie v Mtickersie, 1, 226. 

Heritable propei*ty — Liability for repairs between date of sale and 
date of entry, — Held that, where work was done on a property 
compulsorily under the orders of the sanitary authorities 
between the date of sale and the date of entry, following on a 
notice by them given prior to the sale, the cost thereof fell on 
the seller. Cameron v Maryhill Co-operative Society, 9, 63. 

Horse, — Held that the implied warranty that goods are fit for a 
particular and specified purpose exists only when the purpose 

J is specified in or is part of the contract. Circumstances in 

in which a horse was held to be sold for the purpose of being 
driven in a brougham, and warranted fit for that purpose. 
Observations on the Mercantile Law Amendment Act, section 5. 

c; Adams v Fattison ds Company, G2, 526. 

'' Horse — Latent disease, — A mare sold one forenoon under a warranty 

■'- as sound in every way, on the evening of the same day began 

to cough and refused to feed, and next morning was unfit 
^ through weakness to be worked. A veterinary surgeon who 

> was called in on the third day pronounced her to be suffering 

from influenza, and, though well cared for, she ultimately died 
from that disease. There was no evidence of any symptoms 
'' of illness before the sale ; but medical witnesses said that the 

^ mare must have had influenza, though in a latent form, at the 

^ time of the sale. Held that the animal was suffering from in- 

^ fluenza when sold, and was therefore unsound. Wilhie v Scott, 

'' 9, 97. 

'-t 

j> Horse — Sound as far as known. — A sold a horse which he guaranteed 

1^, to be sound "so far as he knew." Immediately after the sale 

^; it was found to be unsound and a "roarer." Held that in the 
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circumstances the seller must have known of the unsoundness, 
and that the purchaser was entitled to have the transaction 
annulled and obtain repayment of the price. M^Mickael v 
M'George, 2, 446. 

Horse — Wtfid-svcking, — In selling a horse no express warranty of 
soundness was given, but the representative of the seller 
assured the buyer that the animal was not a wind-sucker, and, 
relying on that assurance, no test for wind-sucking was made. 
It having turned out to be a wind-sucker, held that the buyer 
was entitled to return it, and in the circumstances did so 
timeously. Vaucamps v CamphelVs Trustees^ 6, 353. 

H(yr9e sold subject to a trial of fitness. — A horse was sold for the 
express purpose of drawing waggons, under a warranty of 
soundness and subject to trial whether it should be fit for the 
purchasers' work. The price was to be paid when such fitness 
was ascertained. At the time of sale the horse appeared 
perfectly sound, but immediately after coming into the 
possession of the purchasers it showed increasing symptoms 
of lameness. The seller's attention having been called to its 
condition he recommended a further trial. The horse became 
quite unfit for work, and was returned to the seller. In an 
action at his instance for the price, held that, as the horse was 
sold subject to a trial of fitness, it lay with him to prove not 
only that its unfitness was caused by something occurring sub- 
sequent to the sale, but also by something for which the 
purchasers were responsible, and that he had failed to prove 
this. Crawford v Hay <lc Son, 4, 270. 

Implied warranty/ — Reparation, — A manufacturer, having sold to a 
coachbuilder " filling up " for producing a smooth surface on 
carriages properly receptive of paint or varnish, which produced, 
after a time, an eruption or roughness on the panels to which 
it was applied, held liable in damages. Purchasers of such 
preparations, sold as suitable for certain purposes, are not 
boimd to subject them to tests before using them. Pontifex 
(b Wood V Eobertscm, G2, 608. 

LeoM by bondholders, — Held that a purchaser at a sale under a bond 
of heritable property, in the articles of roup and disposition of 
which "the current tacks and rights of possession of Peter 
"Yule, Troon, and the other tenants and possessors of said 
"subjects and others" were excepted from the sellers warran- 
dice, was not barred by the Act of 1449 from challenging the 
validity of a five years' lease to Yule, which had been granted 
without the authority of the proprietor and had been con- 
firmed by the bondholder when in possession— the purchaser 
being a singular successor of the proprietor and not of the 
bondholder. M^Farland v Yvle^ 7, 166. 

Liability for successixm duty — Belief — Where a heritable property 
was sold by the liferentrix and fiar, and the purchaser was 
obliged to pay succession duty exigible upon the termination 
of the liferent, held that he was entitled to relief against the 
representatives of the liferentrix for the duty and cost of 
settling it. Bollo v Ma^icwelVs Ti'vsteesy 4^ 366, 
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Mare in foal, — Circumstauces in which it was held that in the 
sale of a mare no warranty was given that she was in foal. 
Routledge Brothers v M^Clev^s Trustees^ 6, 212. 

Milk cow, — A cow, sold under warranty that its teats were correct, 
was found after calving to have a blind teat. Held that the 
animal was not conform to warranty, and that the seller was 
bound to refund the price. Nicoll v Monteith^ 2, 401. 

Sample — Stoneware clay, — Circumstances in which it was held that 
a cargo of clay which was proved to be taken from the samp 
seam and pit as a previous sample was conform to sample. 
Boden (Sc Company v Kennedy, 5, 372. 

Seed barley, — Held that w^here a parcel of barley bought for the 
purpose of being used for seed, but not guaranteed by the 
, seller to be fit for that purpose, turned out to be barren, the 
buyer was not entitled to claim damages, but only to repetition 
of the price which he paid for the barley. Alexander <Sc Sons 
V Alison, 2, 415. 

Seed oats, — Held {rev, Sheriff-Substitute) that the sellers of oat 
seed, which they did not guarantee as pure, but which their 
agent, in response to a stipulation that it was to be clear of 
black oats and barley told the purchaser he had ordered to 
be pure and good, and the produce of w^hich contained about 
four per cent, of barley, were not entitled to the contract price 
of the seed. Carter d; Company v Campbell, 1, 195. 

Steam boiler — In an action for the price of a tubular boiler, held 

(1) that no express warranty of fitness had been given, and 

(2) that the sale of a boiler for the purpose of raising steam 
did not infer the implied warranty provided by the Mercantile 
Law Amendment Act, 1856, where goods have been "expressly 
"sold for a specified and particular purpose." RvAsell v 
Hutton, 7, 282. 

IV. Price and Measure of Damages. 

Breach of contract for sale of land — Measure of damages. — Held that, 
where the vendor sold a piece of land which it subsequently 
turned out did not belong to him, and damages were found 
due, the measure of such damages was the difference between 
the contract price and the market price of the subjects plus the 
expenses bon4 fide and reasonably incurred by the vendee in 
connection with the transaction. Kdly v Glasgow Improvement 
Trustees, 2, 10. 

Fraud — Reparation, — When horses were purchased on a fraudulent 
misrepresentation by the seller that he sold at "cost price" 
whereas he made a profit, held that the purchasers were entitled 
to recover in name of damages the profit gained by the deception. 
Fraser ds Company v Reid, 5, 216. 

Liability of the holder of a license for the price of whisky supplied to 
a licensed business of which he was not proprietor, — A, who had 
purchased and carried on the business of a spirit dealer, ordered 
ftnd obtained a quantity of whisky for the purposes of tlj^ 
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trade. He had failed to obtain a license in his own name, but 
the shop was licensed in the name of his father, which was the 
same as his own. HeM, in an action at the instance of the 
sellers of the whisky, that the father was liable to them for 
the price of the goods supplied. Wright d: Ghreig v HwUeVy 
4, 130. 

Notice of rejection of goods — PayriherU to account — Personal bar. — A 
middleman who had sent on a quantity of potatoes to a buyer, 
received notice from him that the goods were rejected as of 
inferior quality. After receiving that notice he made a payment 
of £40 to the grower on account of the price. In an action for 
repayment of that money, held that in the circumstances he 
was not entitled to it. Gorrie v Rattray, 2, 204. 

Price — Actio quanti minoris — Lex loci contractus. — Hay was sup- 
plied by a hay dealer in England to a dealer in Scotland under 
a contract made by correspondence, the acceptance being given 
in England. A portion of the hay proved imfit for horses' food, 
which was the purpose for which it was supplied, and a claim 
for abatement of the price was intimated to the seller, but the 
hay was not returned. On an action brought by the English 
seller against the Scotch purchaser in the Court of the latter's 
domicile for payment of the contract price, held that the law of 
England, as the lex loci contra>ctus, ruled the contract, and that 
accordingly (the inferiority of the goods to those ordered being 
held proved) the purchaser was entitled to abatement of the 
price. Starkey v Patterson, 10, 27. 

Price — " Cash on completion of order ^ — Held that the meaning of 
"cash on completion of order" in a purchase from a manu- 
facturer was payment in cash on delivery of the goods at the 
buyers' port or place of business, and not payment when the 
goods were made and ready for transmission to the buyers. 
Siemens v Dunlop, Mitchell, dh Company, 2, 9. 

Price — Discount, — Held that the custom of a particular storekeeper 
to give discount to a customer does not imply a legal right in 
purchasers from him to demand it. Morris v Whyte ds Mackay, 
5, 163. 

Price — Executory contract — Trial — Extras, — Engineers contracted 
to supply the owner of a vessel with a steam engine of a 
specified power and speed for a sum payable in instalments, 
the last of which should be payable when a satisfactory trial 
should have been made. On a trial trip of the vessel the 
engine did not work up to contract, and, on returning, the 
vessel, which was under the control of the owner, ran against 
a rock and sank. She was raised and the engine repaired by 
the engineers, when various alterations were made on the 
engine by the orders of the owner. The engineers having 
raised an action for payment of the balance of the price and 
for the extras, held that they were not entitled to payment of 
the balance until a satisfactory trial of the engine had been 
made, but that they were entitled to immediate payment of 
the extras. Sproul ds Tumbvll v Brand, 6, 327. 
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Price — Payment accepted only as to a>ccount. — Circumstances in 
which, buyers and sellers having differed as to the price 
payable, held that the sellers were entitled to retain a cheque 
for the smaller price sent to them and to sue for the difference. 
Stephenson <k Company v Harris, 10, 278. 

Price — Rejection, — Circumstances in which held that the purchasers 
of goods sold and delivered had, although at one time intimat- 
ing rejection, reassumed liability for the price. Larhert Silica 
and Fireclay Company v Adam^s, 4, 141. 

^ Price — " Usual terms " — Paym,ent in cash. — Circumstances in which 
it was held that a buyer of iron on the " usual terms " was not 
entitled to cancel the contract because the seller insisted on 
payment in cash. Spencer v Robertson, Ferguson, <fc Company, 
Gl, 510. 

Price fixed by weight of goods — Diffe^^ence of weight when shipped 
and when delivered, — Held that the purchaser of a stated 
quantity of hay and straw shipped from Kochefort was not 
bound by the invoice weights, trusting to which he had paid 
. the price, but was entitled to have the goods weighed at the 

port of discharge, with a view to his recovering part of the 
price alleged to have been overpaid. Gunter d: Company v 
ff alley, 8, 61. 

Public-hottse license — Condition — Price payable on transfer, — A party 
having purchased a public-house business, for which he was to 
pay when he obtained a transfer of the license, and the money 
having been meantime deposited in bank in the joint names of 
purchaser and seller, held that he could not get up the money 
so long as he could obtain the license. Sproull v St&venson db 
Fyfe, 2, 162. 

V. Time Contract. 

Continuing contract^Quantity sold — Warranty, — Manufacturers of 
paraffin oil sold ''about five tons paraffin scales per month, 
** being all their make from now till the end of March," at a 
price. Held that the words " about five tons " were merely 
demonstrative, and did not import a warranty of the quantity 
sold; so that the purchaser could not recover damages for 
short delivery, the deficiency arising from no fraud or fault on 
the part of the sellers. Walls dh Company v Greenshields <fc 
Company, Gl, 527. 

Failure to take delivery — Measure of damages, — Where a middleman 
sold coals which he was to deliver in monthly instalments, the 
purchaser took only partial delivery, and the seller claimed 
damages. Held (1) that in assessing the damages each monthly 
delivery was to be viewed as a separate contract ; (2) that the 
seller was not bound to sell the coals in the market against 
the purchaser, but that he might sue for loss of probable profit 
and sums paid for the cancelment of the orders he had given 
for the coals ; and (3) that in the case of such a commodity as 
coals he might retain and sue for the difference between the 
contract and the market prices. Gueret v Grabowshy, 7, 104. 
T 
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IiwtcUment contract — Non-delivery of instalment — Mescissum or 
damages. — Where there is a breach of the contract of sale as 
regards delivery of an instalment, it depends on the contract 
and the circumstances whether the breach justifies rescission of 
the entire contract. Held, in this action of damages for breach 
of contract, that the seller had failed to deliver some instal- 
ments, and that the purchasers had afterwards repudiated the 
contract prematurely ; that the pecuniary results in damages 
- to each party, measured by the differences either way between 
the contract price and the market prices from n^onth to month, 
balanced each other; and therefore that there was no sum 
payable by either party ; and absolvitor granted without 
expenses to either side. GUisgoiv Tramway & Omnibus Com- 
pany V King J 10, 334. 

Yeat^s contract for rivets — ** Requirements of the year?^ — Under a 
contract between a rivetmaker and shipbuilders whereby the 
former was to supply the latter with their " requirements of 
" rivets " during the year 1888, held that the pursuer was only 
bound to supply the defenders with the rivets which they 
could work up during the year, and not what the defenders 
chose to order. Pillans v Reid & Company, 6, 3. 

Salmon. See Fishing, Game, Propbrty, Rivbr. 
Salvage. See Ship. 

Savings Bank. See Arrbstmbnt. 

School. See also Elbction, Sheriff. 

Blind child — Board and transit of child — Ca^e of necessity, — Where 
a woman sued a school board to provide education, industrial 
training, board, and transit for her blind cliild in terms of the 
Education of Blind and Deaf-Mute Children Act, 1890, sec. 3, 
proof allowed of her circumstances to instruct a case of 
necessity with regard to the board and transit. Roe v Aber- 
deen School Board, 8, 144. 

Disfnissal of teacher — Ejection from school-house. — Held that a teacher 
who is dismissed is not entitled to retain possession of the 
school-house which he occupies as part of his remuneration. 
Gilrnour and Others v Milne, 1,16. 

Election — Ballot papers. — Held that the whole of the ballot papers 
issued and used at an election were invalid, in respect (I) that 
they did not bear any uniform private mark by the returning 
officer, and (2) that they bore marks by which voters might be 
identified. Irving v Keir School Board, 1 , 249. 

Election — Ballot papers, — Circumstances in which held that, 
although by numbering the ballot papers and counterfoils 
there had been a divergence from the rules and directions 
contained in the Pnvy Councirs general order of 1884, it 
was not sufficient to warrant the whole election being declared, 
invalid. Fortune v Elie School Board, 1, 253. 
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Election — Ballot papers — Voting mark, — Held that in a school 
board election both figures and crosses can be used by a voter. 
Lindsays Tannadice School Board, 1, 258. 

Election — Ballot paper — Voting mark, — Circumstances in which i 

held that a marking which bore to be a figure " 5," although | 

not a well-formed figure, indicated the intention of the voter 
sufficiently to make his five votes valid. Fordyce v Dunhamey 
School Boad,i,2Q0, 

Election — Returning offlcer'a decision — Review, — Held that, when a 
returning ofiicer has exercised his judgment on the validity of 
a nomination paper in a school board election, his decision is 
final. Duncan v Adam and Ghree, 1, 188; Mackay v Farr 
School Board, 1 , 252. 

Fees — Recovery by civU action, — Opinion, that an action by a school 
board for the recovery of arrears of school fees is competent. 
Peterhead School Board, 1, 28. 

Po(yr — Blind girl — Relief against parish of settlement, — The 
pursuing school boald paid for the elementary education of a 
blind girl in respect of the poverty and death of both parents, 
and sought relief from the defenders in respect that she had 
her settlement iYi the defenders' parish, through the residence 
of her parents in that part of the parish which was under the 
jurisdiction of the defenders. This jurisdiction did not cover 
the whole parish. Held that the case of a parish including 
territories belonging to the different school boards had not 
been provided for by the Education of Blind and Deaf-Mutes 
Act of 1890, and that the proviso for relief against the school 
board of the parish of the parents' settlement, enacted therein, 
did not apply. Govan School Board v Glasgow School Board, 
9, 200. 

School hoard — Procedure at meetings — Election of tecu:her, — Circum- 
stances under which it was held that a teacher was duly 
appointed by a school board, notwithstanding that the vote in 
his favour was challenged as invalid by a majority of the board, 
and the minute of meeting appointing him was subsequently 
disapproved by a majority of the board. Reid v Glamis School 
Board, 5, 266. 

Schoolmaster^ s emoluments — Compensation in lieu of fees. — Held that> 
while a parochial schoolmaster is not entitled to compensation 
for the loss of fees, where these are abolished, calculated on 
the full amount of fees exigible, he is, under the Local Govern- 
ment Act, 1889, section 86, entitled to be compensated on a 
higher scale than the average of fees actually paid in a series 
of years. M^Gilp v Kilchoman School Board, 7, 287. 

Teacher^s emoluments — Govemm^ent grant provided after teacher 
appointed. — Held that, where Government grants came to be 
provided by Parliament after the date of the contract between 
a teacher and a school board, which grants were not then in con- 
templation of the parties, the teacher was not entitled to them. 
Observed that the teacher, who was appointed prior to the 
Education Act of 1872, drew no less emoluments than in 1872, 
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School — continued. 

and was thus not prejudiced by the withholding of the grants. 
Taylor v Watten School Board, 8, 72. 

Teacher's salary — Pupil teacher — Fair remuneration, — ^The services 
of a female pupil teacher were retained in a school for some 
time after the expiry of her apprenticeship. Opinions as to the 
amount to be paid to her as fair remuneration. Bell v Dal- 
mellingUm School Board, 8, 90. 

School Rate. See Assbssmbnt. 

Sea. See Fishing, Shorb. 

Sea Perils. See Ship. 

Seaman. See Ship. 

Search Warrant. See Bankruptcy. 

Seaworthiness. See Ship. 

Security. See Bankruptcy, Cautioner, Discharge, Right in 
Security. 

Seed. See Sale. 

Sequestration. ^S'^^ Bankruptcy, Lease. 

Service. See Jurisdiction, Master and Servant, Process. 

Servitude. See also Road. 

Access — Change of dominant tenement — Increase of burden, — Circum- 
stances where the proprietor of a building used as a bam from 
1793 till twenty years ago and since then as a stable was held 
to have acquired a prescriptive right of access thereto for carts, 
and not to have increased the burden on the servient tenement. 
Brotvn v Bell, 6, 34. 

Accessory to servitude — Signboard, — Held that, where the owner of 
an inn situated at the head of a close (through which he had 
admittedly a servitude of passage) was proved to have had for 
upwards of forty years, as an incident or accessory of this 
servitude essential to the profitable occupation of the inn, a 
signboard and lamp affixed to the wall of the servient tenement 
over the entrance to the close, the owner of the servient tene- 
ment was not entitled to remove them. Cunningham v Stewart, 
4, 255. 

Footroad — Road f&i^ wheelbarrows, — Circumstances in which a 
servitude right of footway through certain gardens in a village 
held to be constituted by prescriptive use and possession ; and 
an alleged servitude for the passage of wheelbarrows along the 
same road held not to be established by such use. Morrison 
V Bain, 2, 391. 

Passage — Res merse facultatis — Prescription, — Held that a declara- 
tion in titles that a lane (which had never been formed) should 
be opened and formed at an indetenninate future time was i^ 
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Servitude — continued, 

res merce faciUtatiSf and that the right to enforce it was not 
lost by the negative prescription. Mitchell v JBroum, 6, 9. 

Res mersB facultatis — Access not in titles of servient tenement — Nega- 
tive prescription. — The proprietor of a property in 1771 divided 
it into halves, and in the disposition of the east half reserved a 
right of access over it to the west half by a road through the 
back yard, and he granted a corresponding right in the disposi- 
tion of the west half. The road was not made, and the right 
of access was not exercised till 1892. The owner of the west 
half then made a claim to his right of access, which was met 
with the plea by the owner of the east half that the right had 
been lost non utendo or by the negative prescription, and because 
the reservation did not for more than the prescriptive period 
appear in the defender's titles, having been allowed to drop out 
of them. Held that such a right could not be lost by the 
negative prescription, as it was a res merce factdtatis, Crwnley 
V Lawsony 8, 307. 

Severcmce of property — Implied reservation, — On a sale by a pro- 
prietor of land of a part of his tenement, there is no implied 
reservation of a servitude, as of aqticedttcttis, for the benefit of 
the other part of the tenement not disponed, unless without the 
servitude that part would be inaccessible or absolutely useless. 
Anderson v Handhys, 62, 532. 

Signboard — Res mersB facultatis. — Circumstances in which it was 
held that pursuers had not a right, through the operation of 
the positive prescription, to insist on a signboard advertising 
their inn being maintained on a wall belonging to an adjoining 
proprietor. Fitzmaurice^s Trustees v RobertsoUy 8, 31. 

Set-Off. See Bankruptcy, Compensation, Rbtbntion, Sale. 

Sett and Sale. See Ship. 

Settlement. See Poor, Succession. 

Sewer. See Poliob, Reparation. 

Sewing-Maehine. See Hiring, Lease. 

Sexennial Prescription. See Bill of Exchange, Prbsoripiion. 

Sheep Worrying. See Reparation. 

Sheriff. See also Aliment, Debts Recovery Act, Expenses, Husband 
and Wife, Jurisdiction, Multiplepoinding, Parent and Child, 
Poinding op the Ground, Process, Public Health. 

L Deelaratop, Reduetion, Suspension, • page 277 

II. Other Forms of Procedure, „ 280 

m. Heritable Right, - - „ 281 

IV. Status, .,281 

L Declarator, Reduetion, Suspension. 

Confirmation of executor — Recall, — Held that the Sheriif qua Com- 
missary can recall a confirmation which he has granted, 
and that an action of reduction in the Court of Session is 
unnecessary. Martinis Executor s^ 6, 361. 
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Sheriff: Declarator, Reduction, Suspension— conh'nued. 

Declarator or reduction — Election of school board — Review of 
returning officer^ s decision. — Held that, when a returning oflScer 
has exercised his judgment on the validity of a nomination 
paper in a school board election, his decision is final. Duncan 
V Adam and Chre^y 1, 188; Mackay v Farr School Boa/rd, 
1, 252. 

Declarat^ of right of way — Value of cause, — Held that the value of 
a right of way fell to be estimated, in terms of the Sheriff 
Courts Act, 1877, 40 t 41 Vict. cap. 50, section 10, at the 
price which the area in dispute would probably fetch if offered 
for sale. M^Kenrux v Stevens^ 2, 249. 

Interdict by way of suspension — Bill of exchange for over £25. — 
Opinion that it is competent to a Sheriff to interdict the holder 
of a bill of exchange for more than £25 from presenting it for 
protest and from pursuing diligence on it, and interim interdict 
granted, Pirie v Union Bank of ScoUand^ Limited^ 8, 418. 

Interdict equivalent to review of final decree, — A decree of poinding 
the ground was granted against a tenant and became final, 
after he had appeared and defended. Thereafter, when the 
decree was being put in force, he raised an interdict on the 
ground that the rent had been paid under a preferable decree. 
Interdict refused as an attempt to obtain review by a Sheriff of 
a decree by himself. Crawford <k Company v Scottish Savings 
Investment Society , 1, 164. 

Reduction — Confirmation. — Held that the 11th section of the 
Sheriff Courts Act, 1877, does not give the Sheriff power to 
adjudicate upon issues involving reduction of a decree of 
confirmation. Watson v Watson, 7, 342. 

Reduction — Constitution of burgh challenged by way of defence, — 
Held that it was an incompetent defence for one sued for 
private improvement assessment in burgh to challenge the 
validity of the proceedings in constituting the burgh, and that 
such a challenge must be made in a substantive action of 
reduction. Govan Police Commissioners v M^Leod, 4, 11. 

Reduction — Conviction by police magistrate, — The pursuer was con- 
victed in a police court of theft, and oitlained to find caution 
for £10 for his good behaviour. He was liberated on depositing 
£10 in Court, along with the usual bond of caution. Contend- 
ing that the magistrate's sentence was tUtra vires and inept, he 
raised an action against the clerk of Court and the procurator- 
fiscal, concluding (1) for repayment of the £10, and (2) for 
£12 12s. in name of damages. This action was raised in the 
Sheriff Court, the Sheriff Courts Act, 1877, section 11, being 
founded on as making it competent to reduce the conviction 
by way of exception. Held that that provision did not apply 
to a judgment of a Court of criminal jurisdiction, that the 
Sheriff had no jurisdiction to review the magistrate's decision, 
and that the petition was irrelevant. Kirkwood v Neilson, 
9, 241. 

Reduction — Ffuud or force and fear, — Question whether issues of 
fraud or force and fear can competently be tried in the Sheriff 
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Sheriff: Declarator, Reduction, Suspension-^n^mue^/. 

Court by way of exception under section 11 of the Sheriff 
Courts Act, 1877. Wat8on v Watson, 7, 342. 

Red/uction — Joint-stock company liquidation — Calls — Non-nwrnher- 
ship — Fraud. — In an action at the instance of a joint-stock 
company against a person who was admittedly a member of 
the company for payment of a balance remaining due of his 
shares, held that it was not a relevant defence pleadable by 
way of exception under section 11 of the Sheriff Courts Act, 
1877, that he had been induced to enter the company by the 
fraud of the. pursuers — it being necessary for success that he 
should show himself no shareholder by petition, competent in 
the Court of Session only, under section 35 of the Companies 
Act, 1862. Santa Maria Silver Mines Company y Limited v 
Muir, 4, 258. 

Reduction — Redttctive effect of preference in mtdtiplepoinding. — A 
multiplepoinding, being a competition, involves all actions 
necessary for extricating the competition, including reduction ; 
and a sist to allow separate reduction of a claimant's title is 
unnecessary. National Security Savings Bank of Glasgow v 
Buchanan and Other Sy 1 , 238. 

Reduction — Review of heritors^ resolution. — Held that, when heritors 
imposed an assessment for manse repairs which was beyond 
their powers, heritors objecting to the assessment could defend 
themselves in an action for payment without having to get the 
resolution to assess reduced or suspended. Macfarlane v 
Wats(m, 7, 19. 

Reduction — Setting aside decree by way of exception. — Held that a 
Small Debt decree and a decree of cessio following on it could 
be set aside by way of exception under section 1 1 of the Sheriff 
Courts Act of 1877, the word " writing " in the Act being wide 
enough to include decrees. Dunbar v Dempster, 8, 332. 

Reduction — Small Debt Court. — Held that the power of challenging 
a deed ope exceptionis conferred by the Sheriff Courts Act of 
1877, section 11, can be resorted to in the Small Debt Court. 
Gray d; Sons v Steel, 7, 137. 

Reduction — Smnll Debt procedure — Bankruptcy — Preference. — A 
preference in bankruptcy cannot be set aside in the Small 
Debt Court, but the action in which a question of that kind is 
raised may be remitted to the Ordinary roll. Silicate Paint 
Company v Fergusson db Company, G2, 414. 

Reduction or declarator. — In an action raised to have it declared (1) 
that certain resolutions of a parochial board were null and 
void ; (2) that certain of the inspector's acts were wrongful, 
unwarrantable, and illegal ; and (3) that the vote tendered by 
a mandatary for a limited company was null and void, held 
that such an action, being either a reduction or a declarator in 
substance, was incompetent in the Sheriff Court at common 
law, and that it was not of a kind c<)mpetent under the Sheriff 
Courts Act of 1877, nor under the 88th section of the Poor Law 
Act of 1845. Reid and Others v Peterculter Parochial Board, 
1,61. 



280 DIGEST OF CASES. 

Sheriff: Deelarator, Reduetion, Suspension— continued. 

Reductum of Small Debt decree, — Opinion (by Sheriff-Substitute) 
that a Sheriff cannot, by common law or the Sheriff Courts 
Act, 1 877, review his own decree granted in the Small Debt 
Court; opinion contra by Sheriff-Principal. John Boss's Cessio, 
1,311. 

Bedtiction of will — Competency, — Held in a petition to the Sheriff 
as Commissary, in which objection was taken to a will on the 
ground that it had not been properly attested, that the ques- 
tion of the validity of the will could be competently tried by 
the Sheriff, as it would arise by way of exception. Petition, 
Gardiner, 8, 100. 

Bight of way — Incompetent action — Sisting — Transmission to Court 
of Session, — Held that an action which from want of jurisdic- 
tion is incompetent* in the Sheriff Court must be dismissed, 
and can neither be sisted to enable an action to be raised in 
the Court of Session, nor transmitted to that Court under the 
Sheriff Courts Act of 1877. Duncan v Lord Donnington, 8f 
130. 

II. Other Forms of Procedure. 

Action for sum contained in lost Debts Becovery decree, — Held that it 
was competent to raise an action in the Ordinary Court for a 
siun contained in a Debts Recovery decree, which the pursuer 
alleged had been lost by a sheriff-ofl&cer employed by him to do 
diligence on the decree. Clarh v Maclauchlans, 62, 235. 

Judicial factor — Curator bonis to minor, — Held competent to appoint 
a curator bonis to a minor (who is not a lunatic) in the Sheriff 
Court under the Judicial Factors Act, 1880. Petition, Harper, 
6, 341. 

Police — Sanitary order — Appeal, — Held that the right of appeal 
given by the Burgh Police Act, 1892, sections 251 and 339, is 
not for the purpose of substituting the judgment of the Sheriff 
for that of the commissioners, but only for the purpose of pre- 
venting abuse of power or excels of jurisdiction on their part. 
Sm^aJl <k Co, v Dundee Police Commissioners (12 R. 123), and 
Mitchell V Dean of Guild of Edinburgh (ib, 844), followed. 
Campbeltown Building Company v Campbeltoum Police Com- 
missioners, 10, 16. 

Bailway construction claims, — Held that a claim for damages against 
a railway company for injury through the construction of their 
line is incompetent in the" Ordinary Court or Small Debt Court, 
and must be tried as directed by the railway statutes. M*GiU 
V North British Bailway Company, 7, 35. 

Beview of local authority's decision as to compensation, — An owner 
of cattle affected with pleuro-pneumonia, which were slaughtered 
by order of a local authority, brought an action for compensa- 
tion under the Contagious Diseases (Animals) Act, 1878, 
against the local authority, which, in the exercise of its dis- 
cretion, had refused compensation. Held that the jurisdiction 
of the Court was excluded by the terms of section 30 (7) of the 
Act. Porter v Forfarshire Local Authority, 5, 430. 
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Sheriff: Other Forms of Froeedure—cmtinued. 

Salvage claim — Apportionment of sum received, — Held that a petition 
by a seaman under section 498 of the Merchant Shipping Act, 
1856, for apportionment of £1000 alleged by him to have been 
paid to his employers as salvage was incompetent, as it had not 
been ascertained in terms of that section that the <£1000 was 
paid for salvage services, and that, as the salvage claimed 
exceeded £200, the Court had no jurisdiction. Shaw v **Falls 
** of Invermaid^' Company, Limited, 8, 18. 

III. Heritable Right. 

Action for price of house, — ^An action for the price of a house sold by 
the pursuer to the defender is incompetent in the Sheriff Court 
unless the sum be under £1000. Bremner v Pollock, 61, 256. 

Ad factum praestandum — Order on trustees of heritage to assum>e co- 
trustee. — Held that an action to compel trustees under a settle- 
ment to sign, as directed by the settlement, a deed of 
assumption containing a conveyance of heritage is competent 
in the Sheriff Court, ffay v Smith dc Others, 1, 79. 

Casualty of composition, — Held {rev, Sheriff-Substitute) that an 
action for payment of a casualty on the death of a singular 
successor is competent in the Sheriff Court within the limit of 
value provided in the Sheriff Courts Act of 1877. Clark v 
Law, 8, 360. 

Lair, — Plea that an action about the title to a lair in a cemetery 
was incompetent in the Sheriff Court repelled, in respect that 
a lair is personal, not heritable. Service v Blues, 7, 303. 

IV. Status. 

Custody of bastard, — The Sheriff has no jurisdiction to regulate the 
permanent custody of a bastard child. Sharp v Jacks, 61, 
260. 

Custody of legitimated child, — Procedure in an action by the father 
of a child legitimated by subsequent marriage for its custody, 
where his fitness to have custody of it was challenged, and the 
Sheriff held he had no power to find that he was unfit. Bunch 
y Beaton, 62, 231. 

Custody of minor child, — Held that an action by a father for 
custody of his daughter aged over 12 years was competent in 
the Sheriff Court. Savage v Jardine, 9, 139. 

Objection to intended marriage. — When an objection to an intended 
marriage has been lodged with the registrar of births, &c., in 
terms of the Marriage Notice Act, 1878, on the ground that 
the parties are disqualified from marrying each other, the 
Sheriff is not competent to judge, in terms of section 10 (6), 
whether parties are disqualified by legal impediment, even 
when the objection has been withdrawn. Dyce and Another v 
Milne and Another, 62, 238. 

Possessory action — Child — Interim cvstody, — Held that it is compe- 
tent in the Sheriff Court to issue an order regulating the 
interim custody of a child — the Court, in making such an 
order, having regard chiefly to the interest and benefit of the 
child. Stewart v Brodie, 8, 405. 
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Sheriff-Clerk. 

Duty vdth regard to rum-resident litigants. — Observed that it is no 
part of the duty of a SherifF-Clerk to keep non-resident parties 
or agents advised by letter of each step taken in a cause. 
Miller v Chapelside Chemical Company^ 8, 83. 

Sheriff-OfDcer. See Expenses, Law Agsnct, Lease. 

Ship. See also Aqenct, Cabriage, Insurance, Master and Servant, 
Property, Reparation. 
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I. Sale, Title, . . ■ ■ 

II. AffipeifiThtment— 

(a) Demuppaffe, Detention, 

(b) CarsTO, 
(e) Other Questions, 

in. Salvasre, 

IV. Navigation, • 

V. Master, Seamen, - 

VI. Managers, • 

VII. Repairs, Charges, 

I. Sale, Title. 

Common property — Power of co-owners to insist on sale, — By the 
law of Scotland the owner of one-half of a ship has power to 
insist on its being brought to sale, apart from the right of any 
owner to sue an action of sett and sale, unless other co-owners 
can instruct some equity to the contrary. Hutton v Hay and 
Others, G2, 537. 

Mortgage — Sea fishing boat. — Opinions as to articles included under 
a mortgage of a fishing boat, granted under the provisions of 
the Sea Fishing Boats Act, 1886, and the Crofters Holdings 
Act, 1886. Graham v M^acleod, 7, 169. 

Register— Liability of unregistered mortgagee for furnishings. — Held 
that a person who holds over a vessel a bill of sale, ex facie 
absolute, but qualified by a written agreement, neither of them 
registered, is in the position of a mortgagee, and is not liable 
for stores supplied before he registers the bill of sale and enters 
on possession. Elliot & Sons v Burrows, 1, 77. 

Sale of fishing boat — Form of transfer, — A contract of sale of a 
registered sea fishing boat having been established in a form 
competent as regards moveables generally, although not by 
bill of sale in the form scheduled to the Sea Fishing Boats 
Act, 1886, held that the purchaser was entitled to decree for 
delivery against the registered owner as seller, having an 
equitable right under section 3. Observed that he might 
compel the owner to grant him a bill of sale. Robertson v 
Thomson, 9, 323. 

11. Aflft>eightment— (a) Demurrage, Detention. 

Bill of lading^— Indorsee — Detention — Rate of discha/rge of nitrate at 
Glasgow. — The indorsee of a bill of lading obtained delivery of 
a cargo of nitrate of soda though the bill of lading was retained 
by the merchant, the contract of sale with whom provided that 
the property in the goods was to pass only after they had been 
weighed on the quay. In an action by the shipowners for 
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Ship: Affreightment— Demurrage, Detention— con^inue^. 

damages for detention — the bill of lading being silent as to 
demurrage and discharge — held that the indorsee was liable to 
the ship as in the ordinary case. Held also that the fact that 
vessels commonly got poor despatch in the discharge of nitrate 
cargo was not sufficient to establish a custom limiting the 
output of such cargo, and that the usual despatch, having 
regard to the nature of the cargo, not having been given, the 
indorsee was liable for demurrage or damages for detention. 
Killey v Cross d; Sons, 6, 93. 

Charter-party — Demurrage. — Circumstances in which neither de- 
murrage nor damages for detention were held to be due. 
Watson Brothers v Macfarlane, Strang, d; Company, 6, 308. 

Charter-party — Demurrage — Cvstom of trade, — Held that the words 
in a charter-party " to be loaded in regular turn as customary 
"at Ayr, steamers excepted," were ambiguous, and did not 
bind a shipmaster who was a stranger to the port of Ayr to 
wait the turn of a ^colliery not named in the charter-party ; 
and demurrage allowed. Meinertz v Hamilton and Others, 2, 
176. 

Charter-party — Demurrage — " Regular colliery turn," — Where 
merchants chartered a vessel to carry coal to be loaded ** in 
** regular colliery turn,'* held that this expression meant that 
the vessel was to be booked in its turn with other ships for a 
cargo from a certain colliery, and that, as several kinds of coal 
were put out there, it was for the charterers to select the kind 
that the vessel was to carry, and they were not bound to load 
the readiest kind or various kinds in order to despatch the 
vessel. Through the selected kind of coal being scarce, and 
other ships having priority, delay occurred in loading, but 
demurrage held not due. Ashburner v Stevenson & Company, 
6, 285. 

Charter-party — Demurrage — Running days. — Terms of charter- 
party under which demurrage held to be due. Machan v 
Ireland d; Son, 4s 361. 

Charter-party — Demurrage — Strike clatise. — Circumstances in which 
held that the delay in loading a vessel with coal was the result 
of strikes which, under an exception clause in the charter-party, 
freed the merchants from liability for demurrage. Rowe & Sons 
V Stevenson ds Company, 4, 163. 

Charter-party — Demurrage — Time lost in shifting ports — Strike of 
' ' ' stevedores mutually employed. — Held in a question of demurrage 
that, in the absence of contrary stipulation, part of a day must, 
in construing a charter-party, be held to count as a day. 
Opinion, per Sheriif-Substitute, that where stevedores were 
jointly employed by the shipowners and charterers, and a 
strike among the stevedores' men prevented as well the ship- 
owners from giving, as the charterers from taking, delivery of 
the cargo, no demun*age would run, as the shipowners' 
obligation to give delivery must be fulfilled contemporaneously 
with, if not precedent to, that of the charterers to take delivery. 
Allan V Johnston, 19 R. 364, and Bwigett y Binmington (1891), 
Q.B. 35, examined. Gentles v Crookston Brothers, 8, 291. 
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Ship: Affreightment— DemoFrage, Detention— contintted. 

Charter-party — Lay days — Loading " in turn " — Bight to demurrage 
when discharge stopped under master's lien, — Circumstances in 
which held that, under a charter-party and engagement of 
parties, loading " in turn " meant loading without any delay ; 
and that a vessel delayed in getting her turn of a berth through 
the fault of the charterers in not naming a berth when one 
was vacant was entitled to demurrage. Held that a master, 
exercising a right of lien bver a cargo and stopping delivery, is 
not entitled to demurrage for the vessel while he has stopped 
delivery, as the exercise of the right of lien was for his benefit 
only. Bkickater v Burrows <k Company y 10, 55. 

Demurrage — Notice of arrival — Obligation to deliver in tim>e, — In 
an action at the instance of a ship's master for demurrage, held 
(1) that the master is not bound to give notice of the ship's 
arrival to the merchant; (2) that a master, being bound to 
give delivery within the stipulated time, even although his 
crew, working with reasonable diligence, are unable to do so, 
cannot claim demurrage for any* delay which is not due to the 
fault of the merchant. Christensen v Broumlie dh Company, 
5, 135. 

Lay days — Sundays in Glasgow harbour, — By practice and custom 
of the port of Glasgow " loading days " do not include Sundays. 
Watson Brothers v Macfarlane, Strang^ d; Company, 6, 308. 

XL Affreightment— (b) Cargo. 

Bill of lading — Exceptions of breakage and fault of stevedores, — ^A 
cargo of marble was shipped under a bill of lading which 
excepted in general terms the liability of the shipowners for 
breakage and for default of stevedores and others in the ship's 
service. The merchants sued the shipowners for damages, 
alleging breakage through faulty stowage and discharge, but 
their action was dismissed on the interpretation of the excep- 
tions, without proof. Odling & Sons v Maclay <k M^Intyre, 
10, 112. 

Bill of lading — Exception of servants' negligence, — Opinion as to 
how far a shipowner is liable for damage notwithstanding an 
exception in the bill of lading of his liability for " accidents of 
" navigation, even when occasioned by negligence, default, or 
"error in judgment of the pilot, master, mariners, or other 
"servants of the shipowners. Primrose Hill Sailing Ship 
Company v Couper, 6, 315. 

Bill of lading — Incorrect bill of lading jyroceeding on f&rged receipt 
— Liability of owners, — Held that the owners of a vessel were 
not liable for short delivery in consequence of their master, 
proceeding upon a forged receipt bearing to be signed by the 
mate, having granted an incorrect bill of lading. British 
Shipowners Company v Grimond, 2, 388. 

Bill of lading — Right of shipovmer to delivery of bill on delivery of 
cargo, — Held that (in law and apart from custom) the ship- 
owner has no right to demand delivery of the endorsed part of 
a bill of lading made out in parts, but is entitled only to mark 
the same to indicate that the goods have been delivered, and 
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to require a receipt for the goods. Allen <k Company v John- 
stone, 8, 278 ; G2, 573. 

Bill of lading — Stowage of jute — Liability for sweat damage, — 
Circumstances in which a merchant was found entitled to 
deduct from the freight of jute the amount of damage caused 
to part of the jute by sweat during the voyage. Primrose 
Hill Sailing Ship Company v Couper, 6, 315. 

Charter-party, — Definitions of "deadweight" and "alongside." 
Watson Brothers v Macfa/rlam/e, Strang^ d^ Company, 6, 308. 

Charter-party — Delivery of grain " alongside " — Eight of party to 
modify agreed mode of delivery when delivery mostly accomr- 
plished, — It was provided under a bill of lading and charter- 
party, " the cargo to be brought to and taken from alongside 
" at charterer's risk," and ** the freight to be paid after 
"true and right delivery of cargo at port of discharge." Of 
consent of parties the cargo (of grain) was being delivered 
at the hatch-mouth to the consignee and carried to the 
sheds, when a dispute having arisen as to the mixing of good 
and damaged grain, and also as to the payment of freight, the 
ship stopped delivery. Held (!) that delivery of cargo along- 
side means, as a rule, delivery at the plank end ; (2) that in 
Glasgow the common practice is to deliver grain in bags at the 
hatchway, but that this practice is not universal there ; and 
(3) that where twelve-thirteenths of the cargo had been 
delivered under arrangement at the hatchway, the consignee 
was not entitled to demand that the other one-thirteenth 
should be delivered at the plank end. Craig v Lie, 8, 183. 

Charter-party — FiUl cargo — Loading in spare hunkers, — Held that 
under a charter-party to load "a full and complete cargo 
" (without deck load) of esparto," the shipper is not bound to 
provide cargo to be put in the spare bunkers of a vessel. 
Holmam <k Son v Kennedy <Ss Son, 4, 218. 

Charter-party — Measurement of timber cargo — Damages for short 
delivery — Custom of port, — In an action by shipowners 
against the consignees of a cargo of sawn timber brought to 
Grangemouth, held (1) that there is no custom of that port in 
virtue of which the consignee has the right at his own hand to 
appoint a measurer whose measurement shall be conclusive, 
and to charge the ship with one-half of his fee, and question 
whether such a custom, if proved, could be sustained as 
reasonable by a Court of law ; (2) that the measurements 
made for the captain and the consignee not agreeing and a 
check measurement being impossible, the justice of the case 
was best met by striking a mean between them ; and (3) that 
the consignee was not entitled to treat damaged timber as short 
delivery of freight, but must accept it and raise a counter- 
claim for compensation, and that he had failed in his counter- 
claim. " Bosa Bonheur " v Wilkie, 5, 78. 

Charter-party — Obligation of owners to provide dunnage, — Held that 
the owners of a vessel are bound to provide sufi&cient dunnage 
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to protect a cargo, even although there is no express stipulation 
that they shall do so. Smith <k Son v Ovmers of " Crystal 
''Spring,''!, 67. 

Charter-party — Peril of the sea — Insufficient dunnage of grain cargo, 
-^-Parties having agreed by charter-party and bill of lading 
that a cargo of grain " was to be brought to and taken from 
" alongside at charterer's risk and expense — the stevedore to 
" be selected by the charterer and paid by the master — the 
*' freight to be paid after true and right delivery of the cargo 
" at port of discharge, dangers and accidents of the sea," &c., 
being excepted, held on the proof that the greater part of the 
grain which was delivered damaged was so damaged by .stress 
of weather, except a small portion damaged through insufficient 
dunnage, and another small portion of good grain damaged by 
being mixed with damaged grain, and the owner held liable 
for the latter two items only. Craig v Lie, 8, 186. 

Charter-party — Representation — Damages for deficiency in weight of 
chartered cargo, — The owners of a ship entered into a charter- 
party for carriage of 400 to 500 tons esparto " in mechanically 
" compressed bales," from Bona to Glasgow, at 19s. per ton. 
In answer to inquiries as to how the esparto would load before 
the charter-party was signed, it was stated by the merchants 
that the bales would be similar to " hydraulically compressed " 
bales, such as in the knowledge of both parties were shipped 
at Oran ; but the merchants refused to say that they were 
equal to such bales. It turned out that the ship, which was 
also carrying ore from Sicily, was able to ]oad only 288 tons, 
owing partly to the difference between mechanical and 
hydraulic pressure and partly to the defective manner in 
which the bales were compressed. Held that there was no 
warranty, and that as the defenders did not know that the 
representation was false, or make it negligently without 
reasonable grounds for their belief, the defenders were not 
liable on that ground for the short cargo ; but that they were 
liable so far as it was due to the fact that the bales were not 
properly "mechanically pressed." Aitken and Others v 
Crookston Brothers and Others, G2, 542. 

Charter-party — Stiffening, — In the absence of a stiffening clause, 
the providing of stiffening cargo by the charterers is not a 
duty, but is a matter for equitable arrangement. Watson 
Brothers v Ma/yfarlane, Strang, d; Company, 6, 308. 

Davmge to cargo — Perils of the sea, — Circumstances in which held 
that damage done to cargo was due to the perils of the sea, 
and that the owner of the cargo was therefore liable for the 
freight. Aberdeen <k Glasgow Steam Shipping Company v 
Craig, 1, 307. 

Damage to grain cargo — Stowage, — An alleged custom to " bulk " 
and " bleed " bags of grain in order to stiffen the ship in 
voyages from the Pacific Coast of South America held not 
proved. Opinions that the purchaser under bills of lading 
would not be bound by the assent of the charterer's agent to 
this manner of loading. Pickford v Johnstone, G2, 563. 



DIGEST OF CASES. 287 

Ship : Affreightment— Cargo— <;on^mt<e^. 

Delivery — Bill of lading — " Not liable for breakages " — " Transit 
" shedJ' — Goods landed from a ship and placed in a " transit 
" shed " (which is a shed provided with the authority of the 
Custom House for deposit of goods, in order to their being 
examined by the Customs officers, and to save detention of the 
ship) are not delivered, and are still at the risk of the carrier. 
But where the bill of lading provided that the ship should not 
be liable for breakages, the owner of goods by a general ship 
claiming for loss by breakage of casks in the transit shed was 
held bound to prove fault on the part of the shipowner. 
Anderson <k Shaw v Hutchisons, Gl, 539. 

Excepted perils — Unseaworthiness — Mud in boiler, — Shipowners, in 
an action by shippers for the value of lost goods, are i)ound to 
show (1) that the cause of the loss falls under the exceptions 
in the bill of lading and charter-party, and (2) that their vessel 
was seaworthy when starting on the voyage. Circumstances 
in which held that a ship must have been imseaworthy at 
starting from having much mud in her boiler, and that the loss 
of the ship and cargo consequent thereon did not fall under 
the exceptions in the bill of lading and charter-party. Seville 
Sulphur (k Copper Company v Cohnls dh Lowden, 8, 432. 

Liability of ship for inherent defect in goods. — While shipowners are 
bound to deliver goods in the like good condition in which they 
were shipped, subject to the causes usually excepted, they 
are not liable for deterioration arising from decay inherent in 
the commodity ; and this rule was applied to bags in which 
sago was carried, when they rotted during a voyage owing to 
the green state in which the sago was shipped. Skinner dc 
Compam,y v M^Ewen, G2, 561. 

Sailing bill — Conditions as to risk — Improper stowage, — Even where 
improper stowage had been proved, a shipowner held not liable 
in damages for injury to goods, notice having been given by 
sailing bills issued to the public that he should not be liable 
for defective stowage. Mac7'a£ v Hutchison, 2, 157. 

II. Affreightment— (e) Other Questions, 

Charter-party — Clause as to bunker coals — " Current price," — A 
charter-party contained the following clause : — " Any bunkers 
" on board at time of delivery or redelivery to be paid for by 
" charterers and owners respectively at current price at port of 
"delivery or redelivery." Held that, where there was no 
current price for the particular kind of coal on board at the 
ports of delivery and redelivery, such coal was to be taken at 
the reasonable value thereof to a purchaser, and not at the 
current prices of the kind of coal used as bunker coal at these 
ports. Nelson, DonMn, & Company v McLean dh Company, 89 
176. 

Charter-party — Delay — Recission — Ice charges in loading timber at 
Riga, — Under a charter-party it was provided that a ship, 
described as " now trading and expected ready to load about 
"latter half November," should with all convenient speed, 
having liberty to take an outward cargo direct or on the way 
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for owner's benefit, sail and proceed to Riga, &c., and there load 
a cargo of sleepers. The ship was detained by causes for which 
the owners were not responsible, and was not ready to load till 
13th December. On 27th November the owners, anticipating 
this late arrival, offered the charterers to cancel or find another 
ship, which the latter refused, and the ship proceeded to Riga. 
The charterers refused to load unless the ship paid the whole 
ice charges. Held that, whether or not the charterers were 
entitled to rescind on 27th November, they had waived their 
right to do so for delay alone, and that, time not being of the 
essence of the contract and the adventure not being frustrated, 
the shipowners' refusal to pay the ice charges, even if erroneous, 
was not such a breach as to justify the charterers in rescinding 
the contract. Livingstone^ Cornier, <k Company v Colder <k 
Company y G2, 546. 

Charter-party — Delay in delivering ship and cargo, — In an action for 
payment of a balance of freight the charterer counter-claimed 
damages for delay in delivering the ship to him, and in having 
her forward at the port of discharge. Held that, having regard 
to the terms of the charter-party, the shipowner reasonably 
believed at its date that he could fulfil the contract, and that 
the delay was to no extent due to his fault, and counter-claim 
disallowed, Kinnear v Jf * William <k Sons, 8, 224. 

Charter-party — Payment for extra despatch, — ^The charterers of a 
vessel having contracted with the captain to give the vessel 
extra dispatch in consideration of a money payment, and hav- 
ing given the vessel all possible despatch, held that the money 
was due. Ireland <k Son v Spence, 4, 361. 

Charter-party — Fort — Private jetty, — Under a charter-party con- 
taining no " discharging afloat " clause, which bound the vessel 
to take a cargo of beans to a safe port in the United Kingdom, 
held that the master was not bound to take his ship alongside 
a private jetty of the charterers which was within the harbour, 
but where the vessels went aground each tide and the bottom 
could not be seen, the harbour commissioners refusing to order 
the ship to go to the jetty or accept any responsibility for 
damages that might arise from the vessel grounding. Aberdeen 
Comm^^dal Company v Mallet, 62, 557. 

Charter-party — Seaworthiness — Commencement of voyage — General 
average loss — Cost of merchant's protest, — Held that a shipowner 
did not discharge his obligation to the charterers by delivering 
a vessel tight, staunch, and strong at the loading wharf ; and 
that his vessel having received damage after loading, but 
before the commencement of the voyage, the expense of the 
discharge of cargo, &c., was not a general average loss. Held 
also that the charterers were entitled to recover from the ship- 
owners, as part of the loss occasioned by the breach of warranty 
of seaworthiness, the expense of a protest, &c., by the master 
on the charterers' behalf. Lobeck v Miller & Company, 5, 50. 

Charter-party — Time charter — Prepayment — ^A ship was chartered 
for two months at a certain sum per month and at the same 
rate for any part of a month thereafter, and the hire was to be 
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paid half-monthly in advance. Held that, on the arrival of the 
vessel in port, after the expiry of the two months, the charterers 
were bound to prepay, towards the half-month's hire then 
beginning, only such a sum as would reasonably cover the 
amount of hire likely to be exigible; and that as the sum 
tendered did not give a reasonable margin of security to the ship- 
owners, they were entitled to avail themselves of their right of 
lien stipulated by the charter-party and stop delivery of the cargo. 
^^Ardan" Steamship Compani/ v Colder <fc Company^ 6, 194. 

Charter-party — Warranty, — In a charter-party from Riga to Dun- 
dalk bearing that the ship is " now trading and expected ready 
" to load about latter half November," the words quoted are a 
warranty or condition precedent that the vessel is at the date 
of the charter-party in such a place and under such engage- 
ments that she may reasonably be expected to be at Riga about 
the time mentioned, i.e., not later than the first day or two in 
December ; not that she shall be ready to load at Riga at a 
specific time. Livingston, Conner, <k Company v Colder <fc 
Company, G2, 546. 

IIL Salvage. 

Claim hy seaman — Sm^ill Debt Act. — Held that a claim by a seaman 
against his employers for his share of £1000 received by them 
for, as he alleged, salvage was not competent in the Small Debt 
Court. Shaw v " Foils of Inversnaid " Company, Limited, 8, 
18. 

Pilots, — Pilots tendering their services as salvors to a ship flying a 
signal of distress are entitled to compensation, though no 
salvage services have been rendered. Thomson and Oth&rs v 
Anderson, 1, 276. 

Unsettled claim — Sheriff. — Held that a petition by a seaman under 
section 498 of the Merchant Shipping Act, 1856, for apportion- 
ment of ,£1000 alleged by him to have been paid to his 
employers as salvago was incompetent in the SheriflF Court, as 
it had not been ascertained in terms of that section that the 
£1000 was paid for salvage services, and the disputed amount 
exceeded £200. Shaw v ^^ Falls of Inversnaid'^ Company, 
Limited, 8, 18. 

IV, Navigation, 

Collision^— Fault on part of both vessels. — A collision having taken 
place on the Clyde near Greenock, held on the evidence that 
there was fault on the part of both vessels. Observations on 
the rules and regulations for preventing collisions at sea. 
Raehum ds Vdrel v Greenock Harbour Trustees, 10, 3. 

Collision — Inevitable accident — English Admiralty rule as to expenses. 
— Two vessels were carefully moored to buoys, and that to 
windward, breaking loose, injured the other in a great storm. 
In an action for damages by the owners of the leeward vessel, 
held that the accident was not occasioned by the fault of the 
former, but by inevitable accident — that is, such an accident 
as coidd not be avoided by the use of ordinary care and skill — 
and defenders assoilzied. Expenses given to the defenders — 
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the English Admiralty rule that, " where the collision occurred 
" without fault in either ship, the so-called case of inevitable 
''accident, each party bears his own costs," being not yet 
adopted in Scotland. Gafiero v Stephen d: Softs, 9^ 193. 

Collision — Negligence in both ships — Reparation for personod injuries 
— Liability of co-delinquent ships, — A collision having occurred 
between the "Crocus" and the "Eurydice" through the fault 
of both vessels, it was held that a passenger on board the 
" Crocus," who was injured and brought an action for damages 
against the owners of the " Eurydice " alone, could recover his 
whole damages from either vessel, and that the rule of equal 
contribution which obtains in questions of damage to ships or 
cargo did not apply to personal injury. Boyd v Baine <& 
Johnston, 1 0, 302. 

Collision — Principles of reparation, — Examination of the principles 
of reparation to the owner and crew of a yacht nm down by a 
steamer which was leaving her moorings near where the 
yacht lay anchored. Greenwood v Buchanan, 5, 125. 

Collision — Eiver steamers — Observations on the duty of the captains 
of passenger steamers on the Clyde to give way to small boats 
in their course. Flind v Caledonian Steam Pa^iket Company, 
5, 413. 

Compulsory pilotage — Clyde Navigation Acts — Queen's Bock, Gkisgow. 
— Pilotage is compulsory in the Queen's Dock, Glasgow. Scott 
V Dixon <k Harrison, 6, 184. 

Pilotage — Mercha/nt Ship^dng Acts. — Held that the penalty imposed 
by the 361st section of the Merchant Shipping Act, 1854, on 
an unqualified pilot assuming the charge of a ship after a 
qualified pilot had offered his services did not apply outwith a 
compulsory pilotage district. Brand v Pert, 1, 344. 

Mule of the road in navigation — Duty of an overtaking vessel, — Held 
that an overtaking vessel is boxmd to keep out of the way of 
the overtaken vessel, and the latter vessel to keep her course ; 
that it is the duty of the master of an overtaking vessel, not 
merely to avoid collisoii, but to avoid the risk of collision ; and 
that the ontis lies on the overtaking vessel to prove that* she 
was not in fault, or that the overtaken vessel was in fault. 
Buchanan^s Trustees v Caledonian Steam Packet Company, 
8, 246. 

TovHige contract — Extra services. — Eemuneration is not due for 
extra services under a towage contract merely because unfore- 
seen difficulties occur in the performance of the work, or 
because it cannot be performed exactly in the manner con- 
templated, though it may become due where the ship in tow 
is placed in danger, and risks are incurred and duties performed 
which were not within the meaning of the contract, so that the 
tug earns salvage. Davidsons v Davidsons, G2, 551. 

Towing — " Coaster,''— An agreement was entered into by the master 
of a vesselj^hatjif he was towed up the Clyde for the " river 
" tariff" he^would give the downward towing to the same party, 
but he employed another steamer for the towing down. Held 
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that the owners of the tug were entitled to charge " deep-sea 
" rates," a higher tariff, for the distance towed up to Glasgow. 
Held also that a vessel bringing a cargo from Dieppe to Glasgow 
was not a " coaster." Carswell dh Son v Gillies 3k Heidj 8, 358. 

Towing contract — Harbour towage, — In harbour towage, even more 
than on the high seas, the tow and the tug are to be regarded 
as one vessel under the control of the former. Observations on 
harbour towage. Screw Tug Company and Others v Clyde 
Shippin^g Company, G2, 555. 

V. Master, Seamen. 

Authority of shipmaster to order goods, — Circumstances in which 
held that shipowners were not liable to pay for groceries 
purchased by the master of their vessel on credit where there 
was nothing to prevent him from communicating with them 
and obtaining their authority without such a delay as would 
be prejudicial to their interests. Macguire v Crawfordsy 8, 105. 

Hiring of seamen — Contract not in tmting, ^Observations as to the 
measure of damages where a seaman Was asked to be ready at 
Greenock to join, at a certain monthly pay, a foreign-going 
ship leaving Glasgow the same day, but the ship was prevented 
from reaching Greenock, and he never " signed on." J^one v 
CaWy Prentice, Clappertony & Companyy 7, 9. 

Liability of oumers for fault of master — Contravention of Merchant 
Shipping Act, — Held that the owners of a ship are not liable 
in damages to the crew for injury resulting from the fault of 
the master in leaving them behind at a foreign port, or from 
his contravention of the Merchant Shipping Act.- MacLeod v 
" Ardan " Steamship Companyy Limited^ 8, 45. 

Master — Discipline on board ship — Liahility of seamen illegally 
refusing duty for eocpense of svhstitutes — Right of oioner to set 
off against wages,' — Certain marine firemen, engaged for a round 
voyage to the tropics and back, worked, on the foreign part of 
the voyage, watches of four hours, but at the first home port 
their number was reduced, and they were asked to work six-hour 
watches to the final port. They refused, and substitutes were 
got. Held that the request was a not unreasonable order for 
a shipmaster in this climate, and that the cost of the substitutes 
should be deducted from the firemen's wages. Stewart v CaWy 
Prentice, Clappertony ds Companyy 7, 157. 

Master — Duty to oumers. — Held that, where a shipmaster signed a 
bill of lading for goods at a lower rate of freight than was 
stipulated between owners and charterers, he was liable to the 
owners in damages for the loss thereby occasioned. Murray v 
Marfarlane, 2, 6. 

Sale to defray master^ s disbursements, — Procedure in a petition at the 
instance of the master of a ship owned in New Zealand to have 
her sold to defray his disbursements. Thomson, petitionery 
Gl, 532. 

Seaman — Wa^es — Sailor left in foreign port by his own fault, — 
Circumstaances in which it was held (rev, Sheriff-Substitute) 
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a mistaken idea of their legal right to claim from the real 
owner of the vessel the cost of repairs on the vessel ordered by 
a third party, though they were not in possession of the ship. 
Campbell, McDonald, S Company v C ornery 7, 4. 

Shipping dues — Pilotage dues on Clyde — Interrupted trip, — Held 
that, under a table of pilotage rates which authorises a charge 
to be made from Port-Glasgow to the Cloch light, or " from any 
" intermediate place to any other intermediate place,'' a steamer 
going from the Tail of the Bank to Gourock Bay, and then 
from Gourock Bay to the neighbourhood of the Cloch light, 
was liable to a double charge in respect that there were two 
sets of intermediate places. Aitken v Henderson ds Company , 
4,386. 

Shipbroker. See Agency. 
Shooting. See Lease. 

Shore. See also Property. 

Public right to challenge encroachments — Possessory judgment. — 
Held, in a possessory action, that the use of a river's foreshore 
by the public, to the extent of walking and bathing for seven 
years before the date of citation, entitled them to challenge 
encroachments made by the proprietor of lands adjoining the 
shore, and described in the titles as " bounded by the sea flood." 
Dundee Magistrates v Keiller, 1,12. 

Sist. See Small Debt Act. 

Sign-board. See Servitude. 

Slander. See also Interdict. 

Apology, — The pursuer of an action of dan^ages for slander is 
entitled to an order for proof, although the defender has 
tendered a sufficient apology as for a mistaken statement made 
without actual malice. Sutherland v Wicks, G2, 483. 

Corporation charged with improper management of their water-pipes 
and concealment of outbreaks of disease — Title to sue, — In an 
action of damages for defamation brought by a local authority, 
the pursuers averred that the defender had charged them with 
improper management of their water-pipes, whereby the supply 
of water was insufficient and the drains badly flushed, and thus 
a fair field was open for infectious diseases; that, owing to 
this sanitary condition, outbreaks of fever and diphtheria took 
place, which were concealed from the public ; that the town 
was a health resort, and the inhabitants made profit out of 
letting their houses to visitors ; and that injury was caused to 
the repute of the burgh and loss to these persons by the 
defender's averments. The defender pleaded, inter alia^ no 
title to sue. Held by Sheriff-Substitute that the action was 
not maintainable, as there was no question of solatium, and any 
patrimonial damage done was caused to individual burgesses, 
not to the local authority. Banchory Local Authyrity v 
DuTuxm, 8y 142. 
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Innuendo. — Circumstances in which proof allowed upon an innuendo 
of slanderous meaning in apparently harmless words. Lees v 
Gould, 8, 431. 

Interdict. — Interdict will not be gi*anted against the repetition of a 
defamatory statement affecting the pursuer which he does not 
allege to be untrue, even if it be alleged that the defender 
threatens to repeat the statement with the purpose of extorting 
money from the pursuer. Question whether it will be granted 
if the statement is alleged to be false. Brown v Twaddles, G2, 
418. 

Interdict — Libel. — Interdict may be granted against the circulation 
of a libel involving a deliberate attack on a man's property, 
business, or character. Interdict granted against the circula- 
tion of a report of proceedings before the Comptroller of Patents, 
which represented the pursuer's application for a new patent 
as an " infringement " of a patent of the respondents. Luther 
and Another v Eose & Company, G2, 419. 

Judicial privilege — Licensing magistrate, — Held that a magistrate 
of a burgh sitting in a licensing court is, if sued for slander, 
entitled like other judges to absolute protection, or at all 
events that malice must be proved against him by other 
evidence than the injurious words themselves. Marshall v 
Lawson, 6, 238. 

Judicial slander — Malice. — Held that no action for slander lay 
against a defender who used defamatory words in defending an 
action, he having believed them at the time to be true, and 
they being pertinent to his defence and used without malice. 
Anderson and Stirling v Davidson, 1, 351. 

Measure of damages — Slander by drunk person, — A drunk person is 
liable in damages for slander ; but as his statements are not 
likely to cause such serious injury as those of a sober man, the 
damages awarded may be less. Sneddon v Carter, G2, 482. 

Privilege — Creditor, — Held that a creditor who gave to a trustee on 
an insolvent's estate information which he had received 
regarding the conduct of the insolvent with the estate left 
under his charge was privileged. Fisher v Clugston, 10, 196. 

Privilege — Elector. — Held that to attribute to a candidate for a 
county council an offensive remark about the electors which 
was likely to prejudice him in their eyes was actionable, and 
that the defender, who was an elector for the district, was not 
protected by privilege. Orchison v Anderson, G2, 484. 

Privilege — Malice — Probable cause. — In an action at the instance 
of a contractor for work on a new building against the architect 
and clerk of works for damages for alleged slanderous state- 
ments that the pursuer had attempted to evade his contract, 
held that the defenders were privileged, that malice on the part 
of the architect had not been proved, that the clerk of works 
had not acted without probable cause, and both defenders 
assoilzied. Cook v RuM, and Whyte, 69 164. 

Privilege — Proof — One witness to eaxih repetition. — A member of a 
school board used slanderous expressions concerning a school- 



296 Digest oj^ cases. 



Sl&ndOF — continued. 



master, which were repeated several times, but not at board 
meetings. Held in an action for damages that the defence of 
privilege was not revelant, and that the slander could be proved 
by one witness to each repetition, and substantial damages 
aUowed, Henderson v Robhiej 5, 383. 

Privilege of tvitness in Court of law. — No action lies against a 
witness for statements made in the witness-box, even though 
it be averred that they were made maliciously and without 
.\ probable cause. Wright v Cunningham, Gl, 479. 

Publication of ^^libeV^ — Special damage. — Damages given to a 
society, which obtained nearly all its business from the working 
classes, for the publication through newspapers of a false and 
misleading statement relating to the wages paid by it to its 
workpeople, which was calculated to injure its business reputa- 
tion, without proof of special injury having been caused to its 
business thereby. Scottish Co-operative Wholesale Society v 
Cooper, 10, 148. 

Published letter — ^Innuendo. — Circumstances in which it was hdd 
that there was no slander, the suggested innuendo not being 
extractable from the words complained of. Mitchell and 
Others v Lee, 2, 25. 

Relevancy — Specific averments. — Held that it is essential in an 
action of damages for slander that, if possible, the pursuer 
should specify when, where, and before whom the libellous 
words were used ; and an action omitting such a specification 
dismissed as irreleyant. Opinion that, to meet a prim>a fade 
case of privilege, averments of malice and want of probable 
cause must be specific, and that a general averment of malice 
and want of probable cause, unsupported by circumstances 
inferring malice, was insufficient. Blakey v Smith, 1 0, 285. 

''^Unfair office^ — Held that publishing a statement that a printing 
firm is an " unfair office " is not libellous. Carter & Pratt v 
Glasgow Typographical Society, 10, 248. 

Veritas — Rumour — Personal bar. — Where a widow complained that 
a newspaper falsely represented that her child, bom in 1862, 
was illegitimate, held (1) that it was incompetent for the 
defenders to prove, even in mitigation of damages, a general 
rumour that the child was illegitimate, except on an averment 
that he was so; but (2) that, as the woman had had an 
illegitimate child in 1876, she was barred from claiming 
damages for her implied unchastity in 1862. AUan v 
Proprietors of Weekly Mail, 3, 212. 

Written slander. — Circumstances in which held that there had been 
slander, for which substantial damages should be given. 
Macdonald v Strachan, 4, 363. 

Written slander — Unofficial private letter by policeman to game- 
keeper^ s superior — Privilege — Justification. — A gamekeeper sued 
a policeman for damages in respect of loss sustained through 
the policeman having written to the pursuer's official superior 
a letter containing slanderous matter. The sender pleaded 
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privilege and justification. Held (rev, Sheriff-Substitute) that 
in the circumstances there was no privilege, and that, specific 
averments of Veritas being a wan ting, there was no room for 
justification, and a decree in pursuer's favour must pass. Ogg 
V Fraser, 10, 222. 

Slaughter-house. See Public Health. 

Small Debt Acts* See also Aliment, Bastard, Keparation, Rbs 
Judicata. 

Aliment — Future liability. — Actions for aliment, though involving 
future liability, may be brought in the Small Debt Court, 
provided only the sum for which decree is asked does not 
exceed ^12. Gerry v High, Gl, 417. 

Arrestment — Prescription of arrestment, — Held that, though an 
arrestment in a Small Debt action becomes of no effect upon 
the expiry of three months from its date under section 6 of the 
Small Debt Act, a second arrestment may be lodged so as to 
attach the same fund as at the date, not of the first arrestment, 
but of the second. Sinclair <fc Company v Leith, 6, 349. 

Challenge of deed. — Held that the power of challenging a deed ope 
exceptionis conferred by the Sheriff Courts Acts of 1877, section 
11, can be used in the Small Debt Court. Gray ds Sons v 
Steel, 7, 137. 

Claim for salvage. — Held that a claim by a seaman against his 
employers for JB12 as his share of £1000 received by them for 
services alleged by him to be salvage was incompetent in the 
Small Debt Court. Shaw v " Falls of Inversnaid " Company, 
Limited, 8, 18. 

Decree — Payment by instalments. — The usual conditioli in Small 
Debt decrees allowing the defender the privilege of paying by 
instalments, viz., " if the defender shall allow one instalment 
" to run into another unpaid, then the indulgence of paying by 
" instalments shall cease," means that there shall be two instal- 
ments of the debt due and exigible before the privilege of 
paying by instalments is forfeited. Eeid v Wilkie, Gl, 420. 

Decree — Poinding — Sist- — Review, — Held that, after a charge and 
poinding have been executed on a Small Debt decree, the defender 
having taken out no sist after the charge, that decree is final 
and not subject to review in any shape. Cruickshank v Gow dh 
Softs, 3, 352. 

Decree — Res judicata. — A Small Debt decree dismissing an action as 
irrelevant cannot, even where a question of law has been dis- 
cussed and decided, be a bar to another action on the same 
media concludendi brought in the Ordinary Court. CuthiU v 
M'Lachlan, Gl, 520. 

Delivery — Writ, — It is competent to sue in the Small Debt Court 
for the delivery of a deed or writing involving a value of less 
than £12. Baird v Refuge Assurance Company, 6, 187. 

Limiting proviso, — Held that the proviso in section 2 of the Small 
Debt Act — that the pursuer is held to have passed from any 
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part of his claim beyond what he concludes for — applies only 
where a case has been heard, tried, and determined, and there- 
fore it did not apply where a summons was served but 
immediately thereafter abandoned. Nelson v Lanarkikirt 
GouiUy Council^ 7, 3. 

Limitation of claim — Dismissal — New a^^tion in Ordinary Court — 
Held that where an action, in which the sum concluded for 
was restricted to JB12, had been brought in the Small Debt 
Court and thrown out on the relevancy, the pursuer was not 
thereby debarred from suing in relevant form for a larger 
amount in the Ordinary Court. Brt/ce v Langlands, G2y 414. 

Limitation of claim — Portion of the sams debt, — ^A merchant who 
sold groceries and clothing at separate counters of the same 
shop, sued a customer in the Small Debt Court and obtained 
decree for groceries supplied as per pass-book. Held that the 
proviso at the end of section 2 of the Small Debt Act, 1837, 
cut off the merchant's right to sue the customer subsequently 
for an account for clothing alleged to have been incurred 
during the currency of the pass-book account. Fraser v 
Keddie, G2, 416. 

Second sist, — A second sist in a Small Debt action held incompetent. 
Opinion that it is not in all circiunstances incompetent. 
Harvey <fc Company v Sutherland, 6, 68. 

Second sist — A second sist or warrant for rehearing after a decree 
in absence in the Small Debt Court is incompetent. Harris 
V Connelly 61, 419. 

Sist — Decree in foro. — Where both parties appeared in a Small 
Debt case, and the hearing was adjourned to another diet, at 
which a party failed to appear, held that the decree granted 
thereat by default to the other party was a decree in foro, not 
a decree in absence, and therefore could not be sisted. 
Worrall ds Compam,y v M^Dowall, 1 , 330. 

Sisl — Implement of decree, — Under the 16th section of the Small 
Debt Act, a poinding executed after the issue of a warrant for 
rehearing by the Sheriff-Clerk, and before the service thereof, 
is implement of the decree, and rehearing is incompetent. 
Mackenzie v Boss, Gl, 427. 

Summxms — Pass-hook — Want of date, — Held that a summons for 
goods sold and delivered " per pass-book," not giving the last 
date of the account, was not invalid. Hamilton v Bain, Gl, 
405. 

Sttspension — Juratory caution, — In a suspension under the Small 
Debt Act, section 19, it is not competent to allow juratory 
caution — the words " sufficient caution " in the Act implying 
caution by a solvent person for the full amount of the debt. 
Broom & Company v Denholm dt Company^ Gl, 424. 

Smoke-Test. See Lbase. 

Specific Implement. See Contract, Master and Servant, Sheriff. 
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Sponsio Ludicra. See Contract, Wager. 

Stamp. See also Assignation, Bill of Exchange, Contract, Writ, 

Adhedve stamp — Cancellation. — Section 24 of the Stamp Act of 
1870 provides that a deed shall not be held duly stamped with 
an adhesive stamp unless the person required by law to cancel 
the stamp does so by writing his name or initials and the date 
on the stamp, or unless it is "otherwise proved" that the 
stamp was affixed at the proper time. The obligatory signature 
to a tested deed was written across an adhesive stamp, but the 
date was not, being stated in the testing clause. Held that 
the conditions of the statute were satisfied. Inglis^s Trttstees v 
MacdonaM, Frasevy db Company, 8, 389. 

Agreement, — Observations on the stamping of agreements with 
adhesive stamps. Clow v Muir, 7, 102. 

Assignation of accounts. — Held that a document bearing that five 
separate accounts due by different parties were thereby 
" assigned for value " was an assignation or conveyance within 
the meaning of the Stamp Acts, for which therefore a penny 
stamp was not sufficient. Lawson S Company v Fattieson, 2, 
258. 

Cancellation. — Held that an adhesive stamp on a protest of a bill 
was duly cancelled by having the notary's signature written 
over it, without date. Smiths v Balmellington Iron Company, 
7, 150. 

Guarantee for price of goods — Fromissory note. — Held that a 
guarantee to see a sum paid for furniture was not a promissory 
note within the meaning of the Stamp Act, 1870, and did not 
require to be stamped as such ; further, that as an agreement 
relating to the sale of goods it required no stamp at all imder 
the Act. Jameson v McLean, 3, 232. 

Mandate to pay — Indefinite sum. — Held that an order to pay any 
balance of freight per " Cavendish " which may be due to 
owners, not being for a specified sum of money, was not a 
bill of exchange as defined by the Stamp Act, 1870, and did 
not require a stamp as a bill. Schlesinger, Davis, <k Company 
V Blatk ds Company, 2, 295. 

Fromissory note w bond. — A document in the following terms : — "I 
** acknowledge that D. R. was indebted to you in the sum of 
"jB30, and I hereby become bound for payment of the said 
" sum when you shall demand the same," held to be a bond 
not a bill, and so stampable. Durward v Robb, Gl, 542. 

Unsta/mped contract produced in process— Duty of judge. — Held that it 
v& pars jvdicis to enforce the stamp laws ; and notwithstanding 
that the Sheriff-Substitute had decided a case irrespective of 
the fact that a document founded on which ought to have 
been stamped was unstamped, action superseded until the 
document had been stamped. Livingstone v Aitken, 7, 45. 

Unstamped document — Admissibility of parole. — Where a contract 
has been embodied in writing which is inadmissible because 
unstamped, parole evidence, if otherwise competent, is not 
thereby excluded. Cooper^ s Trustees v ^millie, {j2j 261. 
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Statute. 

Commencement of operation — " Pdsdng of Act" — Held that the 
expression in the Married Women^s Property Act of 1881, 
" after the passing of the Act," is to be construed as including 
in the operation of the Act the whole of the day on which it 
received the royal assent. Gilhooly v Hannan^ 9, 95. 

Constructum — Bearing of preamhle on enactments, — Held that the 
preamble of a statute cannot restrict the operation of an unam- 
biguous enacting clause. North British Railioay Company v 
Dunfermline Local Authority y 89 178. 

Eubric, — The marginal note to a statute has no legislative authority. 
Macpherson v Marshall, 6, 108. 

SteelbOW. See Lbase. 

Stipend. See Fiabs. 

Stoekbroker. See Agency, Contract. 

Stowage. See Ship. 

Street. See Police ; also Ebparation, Eoad. 

Submission. See Arbitration, Lease. 

Subscription. See Writ. 

Succession. See also Donation, Husband and Wife, Parent and Child. 

Heir — Exhibition of uoilL — An heir or child is entitled to demand 
of an executor-nominate or trustee exhibition of his father's 
will. Ba4,rd v Baird, 61, 551. 

Legacy — Ademption, — Held that a legacy of " the crop and stocking 
" that may be on the farm of B at my death " had been 
adeemed by the transfer during testator's life of the crop and 
stocking to another farm. Thomson v Stra4;han, 7, 236. 

Legacy — Uncertainty of legatee — " Glasgow Infirmary," — Two ladies 
belonging to Glasgow, but who from 1867 until their deaths in 
1882 and 1883 respectively resided at Versailles in France, 
left, by a codicil executed in 1876, £200 to "the Glasgow 
" Infirmary." The Western Infirmary, which was established 
in 1874, claimed to share the legacy equally with the Glasgow 
Royal Infirmary. Held that by the "Glasgow Infirmary" 
. was meant the Glasgow Royal Infirmary, being the only 
Glasgow Infirmary known to the parties executing the codicil, 
and that the mere omission of the word " Royal " would not 
invalidate the legacy as one to the Glasgow Royal Infirmary. 
Auld V Hamilton, 1, 3. 

Settlement — Si sine liberis decesserit. — A testator died leaving a 
settlement which provided that his estate should on the death 
of his widow be divided amongst his "surviving" children. 
The children of a son who had predeceased the testator's widow 
claimed to share in the estate in right of their parent, along 
with the surviving children. Held that the condition « sine 
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liberts decesserit applied, and that they were entitled to rank 
on the fund in medio, Wilson v Edward^ 9, 278. 

Testament — Implied revocation, — A testator in 1866 made a 
settlement in favour of his illegitimate daughter, bequeathing 
"all his moneys and property of whatever kind." He sub- 
sequently married her mother, and had by her other children, 
including a son whose birth he survived for several years. He 
never revoked his settlement, and died possessed of heritable 
property. Held that, as the testator survived the passing of 
the Titles to Land Act of 1868, his settlement carried heritage, 
and that his marriage and the birth of other children did not 
operate as an implied revocation of this settlement. Leipper 
V Leipper, G2, 586." 

Testament — Wife^s power to test — Husbands consent, — Held that the 
Married Women's Property Act, 1881, section 1 (2), does not 
take away the power a wife previously had at common law to 
test on her separate estate. Gilm>our^s Trustees y Gilmour, 4, 
381. 

Vesting — Unascertained class — Survivorship clause — Destination- 
over—Vesting subject to defeasance, — Under a destination of 
heritage to testamentary trustees for A and B successively in 
liferent, and to the heirs of the body of B (the heritage to be 
at B's death sold and divided among the children of B, or to be 
conveyed to the heir of his body should he leave only one), 
and where there was a destination-over in favour of B's sister 
and others, held that the fee vested in B's children only at his 
death, it being uncertain till then, owing to the clauses of 
survivorship and destination-over, what individual or individuals 
or class of individuals would succeed. Somerville*s Trustees v 
Somerville, 9, 221. 

Vesting where no gift to henefkiary apart from direction to trustees to 
pay to him, — A testator directed his trustee to pay his widow 
an annuity of £40, if the rents of his heritable property were 
sufficient, and immediately after her decease to sell the 
property, to divide the price into three shares, and to pay one 
of them to the testator's son, John Hart, who survived the 
testator but predeceased the annuitant. Held that the share 
vested in him a morte testatoris, although there was no gift to 
him apart from the direction to the trustees to pay on the 
death of the annuitant, there being no destination-over or clause 
of survivorship referable to the period of payment. Opinion 
that the right which vested in John Hart was moveable, and 
so belonged to his next of kin. Macpherson v Hart, 9, 284. 

• 

Succession Duty. See Sale. 

Summary Procedure. See Crimb, Process, Sheriff. 

Summary Diligence. See Process. 

Summons. See Small Dest Act* 
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Superior and VassaL See also Propbrtv. 

Debita fundi — Poindinff of tlie ground. — Circumstances in which 
held that a superior was entitled to the diligence of poinding 
the ground for debita fundi constituted in his grant to the 
vassal, not being barred from its use personah excepttone, or by 
the effect of some excluding statutory enactment, and that his 
claims were preferable to the costs of liquidation of a vassal 
limited company, except so far as incurred for preserving the 
company's assets. Marshall v Callander Hydropathic Company 
and Others^ 1, 383. 

Redemption of casualties — Conveyancing Act, 1874, section 15 — 
Confusio. — A acquired at different dates the superiority and 
dominium utile of certain subjects. He possessed both for 
some time, and prior to or during this possession the last 
entered vassals died. Subsequently A's heritable creditor sold 
the superiority to B, and the dominium utile to C. In an 
action of declarator brought for the redemption of casualties, 
under the 15th section of the Conveyancing Act of 1874, by C 
against B as superior, held that any casualties due upon the 
death of the last entered vassals were extinguished confusione 
by the fact that when they became due A was both creditor 
and debtor, and that therefore, A being still alive, there were 
no arrears which B could claim as a condition of the redemption. 
Longcroft Co-operative Society v Stirling, 10, 239. 

Redemption of casualties — When rent of subjects struck. — Held that 
the sum, a multiple of which is payable by the vassal in 
redemption of the casualties of superiority, consists of one 
year's rents of the subjects as the same exist at the date of the 
offer to redeem, and that the actual value of the ground as a 
building subject does not fall to be taken into account. 
NeUston School Board v Barns-Graham, 3, 291. 

Relief — Composition — Trust for heir, — A vassal died in 1878, 
leaving a trust-deed by which he conveyed his whole estate to 
trustees, with powers of sale. On his death the residue was to 
be divided between his son and a daughter. The trustees took 
infeftment, and conveyed certain heritable subjects to the son 
in virtue of an arrangement between the son and the daughter. 
Opinion that the son was liable to the superior in composition 
for one pro indiviso half of the subjects, and relief-duty for the 
other half. Rdd v Shaw Stewart, 6, 296. 

Relief of burdens — " New and additional burdens to be imposedJ^ — 
A feu contract, dated in 1807, contained the following clause 
of relief : — " I oblige myself to relieve the said feuar and the 
" lands conveyed of all cess, teind, schoolmaster's salary, and 
" all other public and parochial burdens presently payable or 
" exigible therefrom, and in all time coming, but whatever new 
" or additional public burdens may be imposed thereon after 
"this date are to be paid by the said John Sinclair or his fore- 
" saids." Held that the superior was bound to relieve the feuar 
of poor rates, but that only to the extent to which such rates 
formed a burden at the date of the contract. MaiilandHs 
Trustees v Fergus, 5, 89, 
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Tinsel of feu — Defender standing in no feudal relation to superior. — 
A held heritable subjects of which B was superior, upon annual 
payments which were entered in the superior's rental book, 
and for which he received discharges in the form of receipts for 
feu-duty. A conveyed these subjects to trustees for the benefit 
of his son's wife and children. After A's death the superior 
raised an action of removal against one of the truster's daughters 
who was a beneficiary, under 16 <fe 17 Vict., cap. 80, sec. 32.. 
Held that, as there never had been any feudal relation between 
the superior and the defender or her authors, the action as 
directed against her was incompetent. Gordon v Thomson^ 4, 
26. 

Supplementary Action. See Pbooess. 

Suspension. See Intbrdiot, Jurisdiction, Sheriff, Small Dbbt Acts. 
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Tacit Reloeation. See Chubch, Hiring, Lease. 

Taxation. See Expenses; also Assessment, Police, Public Health, 
Stamp. 

Teinds. See Fiars. 

Tenant. See Lease. 

Tender. See Discharge, Expenses, Law Agency, Process. 

Testament. See Husband and Wife, Succession, Writ. 

Testing of Writs. See Writ. 

Theft. See Crime. 

Time. See Computation; also Contract, Sale. 

Tippling. See Contract. 

Title. See Property, Sale, Ship. 

Title to Sue. See also Agency, Aliment, Bankruptcy, Contract, 
Friendly Society, Poinding of the Ground, Poor, Process, 
Property, Railway, Slander. 

Breach of contract hy advertisement — Bursary, — A bursary was 
advertised for competition subject to certain regulations, one 
of which was that the trustees of the bursary fund might 
review the examiner's choice. A disappointed candidate sued 
the trustees for the amount of the bursary as damages for 
having appointed to it one who was not qualified for it in terms 
of the conditions of the competition. Held that no contract to 
give the pursuer the bursary had been set up, and he had 
therefore no title to sue. Martin v M^DougaWs Trustees^ 1, 
334. 

Football club. — An action for payment of a debt due by a football 
club, in which the club itself under its descriptive name, and 
the president, treasurer, and secretary, as oflSce-bearers, mana- 
gers, and members of, and as such representing, the club, were 
called as defenders, dismissed as incompetent. Faacton v Kil- 
marnock Football Cluhf 1, 84, 
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Injury to res aliena — Lent horse, — ^A fanner sent to a station for 
despatch by railway a quantity of potatoes in a cart drawn by 
4 horse which had been lent him by a friend. The horse was 
killed during the loading operations, and the farmer sued the 
railway company for its value. Held that, as the contract out 
of which the loss arose was with the farmer alone, he had a 
good title to sue for damages without making the owner of the 
horse a principal pursuer, especially as the latter concurred in 
the action. CarrtUhers v Caledonian Railway Company^ 5y 
181. 

Married woman* a right to claim damages for breach of promise to 
marry, — Held that a woman claiming damages for breach of 
p;-omisQ of marriage lost hei* right to make such a claim by 
subsequently marrying another person, unless her husband 
concurred in the claim. Clark v Roy, 1, 26. 

Party tmregistered company, — The pursuer averred that the de- 
fending company was unregistered and thus illegal, but proof 
of this averment was refused, as it was irrelevant where the 
company was defender. RewtovUs Trustees v Auchtermuehty 
Water Company, 10, 7. 

Police commissioners — Burgh accounts, — Held that a petition under 
section 75 of the General Police Act, 1862, for amendment of a 
police burgh's accounts was properly directed against the clerk 
of the commissioners. Maxwell v Muirhead-, 8, 362. 

Reparation for death — Right of father to sue where widow and 
children survive, — Held that, where a widow and children are 
alive, the father of a person who had lost his life from causes 
for which his employers might otherwise be liable in damages 
is not entitled to sue for damages on account of the death of 
his son. Maltman v Hays, 4, 81. 

Representatives of deceased partner, — Where a firm and the partners 
were parties to an agreement, held that the testamentary 
trustees of one of the partners had no title to sue on it. Yeats* s 
Trustees \ Glasgow S South- Western Railway Company, 3, 307. 

Surviving partner. — Where a lease was alleged to have been 
arranged for behoof of a firm and the surviving partner sued 
for implement, held he had no title to sue. M^Kenzie v 
Stephen, 2, 186. 

Trade union, — A Scotch member of an English trade union, whose 
claim for sick money on partial disablement had been refused, 
brought an action for payment against the secretary of his 
lodge. Held that the action was wrongly laid, and must be 
brought either against the society itself, or in the manner 
provided by the rules. Burns v Cunningham, 1, 318. 

Volunteer comm^anding officer, — Held that an officer commanding 
a volunteer corps could not as such be sued for damages in 
respect of an injury sustained by a marker employed by the 
corps, there being no relevant averment of personal fault. 
Ewen V Young son, 6, 19. 

Tolls. See Carriage. 

X 
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Town Counelllor. See Buroh. 

Traetion Engine. See Rbparation, Road. 
Trade. See Contract, Markbt, Sale. 

Trade-mark. 

Descriptive name — ^^'Lach Katrine Whisky "—The name " Loch 
" Katrine Whisky," applied by a distiller in Glasgow after the 
introduction of a water supply from Loch Katrine to that city, 
held to be descriptive of one of the ingredients with which his 
whisky, as well as that of other distillers in the city, was 
made, and not capable of being appropriated as a trade-mark. 
Held also, for like reasons, that the name "Loch Katrine 
" Distillery,'* applied by another distiller to his distillery, could 
not be appropriated as a trade-mark. BtUloch, Lade, dk 
Company v Grays, Gl, 554. 

Design — Registration — Prior publication, — The pursuers in an 
action for infringement of their registered design had, thirteen 
days before the date of registration, taken an order for goods 
of the class that were to be marked with the design. Held 
that the registration was therefore invalid. Moore ofe Company 
y Merry ofe Company, G2, 590. 

Infringement — Registration of name in common use — " Granolithic^ 
— Held that, where there was no intention to deceive nor any 
reasonable ground for apprehension that purchasers might be 
misled, the use by an alleged infringer of a word descriptive 
of a process or manufacture would not be interdicted — the 
word having also been in common use before registration. 
Stuart <k Company v Val de Travers Company 1, 207. 

Trade nam>e — Practice of fraudulent sale — Bass's beer. — Held {rev. 
Sheriff-Substitute) that to entitle the manufacturer of a 
particular article to interdict against the sale of another article 
as his when his article is asked for, it is not necessary that 
there should be proof of habitual practice or fraudulent intent 
on the part of the vendor in making such sales. £a^ db 
Company v Laidlaw, 2, 135. 

Trade-union. See Contract, Title to Sue. 

TrafBe. See Carrier, Police, Reparation, Road. 

Tramway. See Reparation. 

Trespass. See Game, Interdict, Property, Sheriff, Winter 
Herding, 

Triennial Preseription. Se^ Prescription. 

Truek. See Master and Servant. 

Trust. See also Bankruptcy, Evidence, Multiplbpoinding, Police, 
Repetition. 

Administration — Admission of reporters to meetings of trustees. — The 
majority of the trustees under a qtiasi-i^uhlic charitable trust 
resolved to admit reporters to their meetings. One of the 
minority sought to interdict them from carrying out the 
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Trust— continued, 

resolution. Held that the resolution was not ultra vires of the 
tinistees either at common law or under the trust deeds, and 
that it was not a bye-law requiring confirmation at a subsequent 
meeting before it could be acted on, and action accordingly 
dismissed. Lindsay v Buchanan^ s Trustees, 8, 37. 

Proofs— Act 1696, cap, 25. — Where a sum of money was deposited 
in trust with a party who had no written title thereto, held 
that the Act 1696, cap. 25, did not apply, and that a proof of 
the trust and circumstances prout de jure was competent. 
l^^Arthur^s JExecutor v Young, 6, 340. 

Proof — Insurance policy effected hy a father over a sorCs life, — A 
father having effected a policy of insurance over his son's life, 
the children of the latter, on his death, raised an action to 
have it declared that the policy had been effected in trust for 
their behoof, and that they were entitled to participate equally 
in the proceeds. Held (1) that the constitution of the alleged 
trust could be proved only by the writ or oath of the defender, 
and (2) upon his deposition, that the defender, who had made 
advances to his son, was indefeasibly entitled to the proceeds. 
Orr y Eusselly S, 75. 

designation — Cessio, — Held that the truseee in a cessio can resign 
at any stage. Anthony's Cessio, 8, 87. 

Settleip£nt — -Direction to assume — Enforcement by Sheriff, — Where a 
rkortis causa trust disposition directed the trustees at a certain 
time to assume A as a co-trustee, they were ordained to lodge 
in a process at A's instance for enforcement of this direction a 
deed of assumption in his favour. Hay v Cochrane's Trustees, 
1, 79. 

Statutory trustees — Administration — Profits to trustees. — Where 
individual commissioners of police made profits on work done 
for their burgh, the burgh accounts were corrected by striking 
out the sums paid as profit. Caldwell v Stranraer Police 
Commissioners, 1, 90. 

Trustee auctor in rem suam — Employment of trustee to do work on 
trust property — Consent of beneficiaries, — Held that, though a 
trustee must not make profit out of work for the trust estate, 
a co-trustee and his wife (the latter of whom was beneficiary 
iknder the trust) who acquiesced in his employment by approv- 
ing of accounts containing charges for the work were barred 
from objecting. C&rsar v Mathers, 3, 75. 

Turnpike. See Road. 
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University. 

Powers of University Courts to charge fees — Whether studewts entered 
under old rules hound hy new rules, — A student entered for 
an examination at Glasgow University at a time when the 
University charged a fee of £5 5s., and did not impose it again 
in case of failure to pass at once. He failed to pass several 
times, and, before he passed, the University Court resolved to 
charge £2 2s. for each re-examination after the second. He paid 
this fee under protest. Held that he could not obtain repay- 
ment of the fee, in respect ( 1 ) that the Court was acting within 
its powers, and might have charged the full £5 5s. ; and (2) 
the resolution of the Court embraced students who had 
originally entered for the examination before the resolution as 
well as those who entered after it. Menztes v Glasgow University, 
8, 173. 

Unlawful Contract. See Contract. 

Unseaworthiness. See Ship. 

Usag^e. See Church, Contract, Sale. 
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Vagrrant See Poor. 

Valuation Roll* See also Assbssment, Poor. 

Cost of roll supplied to parishes. — Held that the commissioners of 
supply, and not the parochial boards, are liable to the clerk of 
supply for his fees for supplying copies of the valuation roll to 
parishes. CamphelVs Executors v Bute Commissioners of 
Supply, Gl, 570. 

Unfinished property, can it he entered ? — The " yearly value '' to be 
entered in the valuation roll is the rent at which ^^ in their 
"actual state" subjects may reasonably be expected to let 
from year to year. When an assessor had entered certain 
houses, part of other subjects, as " unfinished, £50," this entry 
was held as a mere memorandum, and as showing that they 
were not lettable and therefore not assessable. Opinion, that 
the assessor can deal with subjects only as in their actual state 
at the date when the roll is made up. Lanarkshire County 
Council V Wishart, 7, 295. 

Vesting^. See Succbsbion. 

VindioatiOIl. See Hiring, Lease, Poinding. 

Volunteers. See Assessment, Reparation, Title to Sue. 

Vote. See Bankruptcy, Election, Franchise, School. 
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Wager, See also Agency. 

Stakeholder mandatary of bettor — Recall of mandate, — Held that the 
unsuccessful party to a bet is entitled to recover his money 
from the stakeholder, if it is still in the stakeholder's hands. 
Robertson v Wilson, 2, 64. 

Wagfes. See Arrestmbnt, Bankruptcy, Lease, Master and Servant, 
Ship. 

Waiver. See Lease, Prcwess. 

Warrandiee. See Sale. 

Warranty. See Contract, Hiring, Sale, Ship. 

Water. See Church, Lease, Nuisance, Public Health, River, 
Servitude. 

Way. See Road, Servitude, Sheriff. 

Weig^ht. See Contract, Mine. 

Wife. See Husband and Wife, 

WilL See Succession, Writ. - 

Winter Herding. See also Interdict. 

Held that the Winter Herding Act, 1686, c. 21, is still valid, and 
that penalties under it can be enforced. Porter v Taylor^ 
2, 444. 

Drove road, — The Act anent winter herding does not apply to 
ground adjoining a drove road which is unenclosed and un- 
planted. Question^ whether it is to be restricted to cases where 
the parties are conterminous occupants or owners. Gordon v 
Grant, Gl, 575. 

Poinding of cattle si/rayed from comm/m pasture, — The application of 
the Act 1686, cap. 21, is not restricted to lands in exclusive 
possession, but extends to the case of trespass from land 
occupied by crofters as common pasture. Observations as to 
the duty of herding and folding in order to prevent trespass. 
Laurenson v Bruce, 8, 338. 

Trespass of cattle — Penalty. — Circumstances in which held that a 
proprietor was entitled under the Act 1686, cap. 11, to the 
statutory penalty of half a merk Scots for each head of cattle 
trespassing upon his land. Robertson v Wright, 2, 60. 
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Witness. See Evidbncb, Expbnsbs, Slandbr, Writ. 

Workman. See Bankbuptgt, Lbasb, Mastbb and Sbbyant, Rbpaba- 

TION. 

Writ. See also Assignation, Bankruptcy, Bill of Exchange, 
Evidence, Loan, Master and Servant, Sheriff, Stamp. 

Caistionary obligation — Whether improbative gvarantee privileged as 
in re mercatoria. — Held that a document granted by a dairy- 
man, ironworker, and engine-fitter, purporting to guarantee, 
to the extent of £300, sums advanced and to be advanced by a 
draper to a pawnbroker, was not a mercantile guarantee, and, 
being neither holograph nor tested, was improbative, and in 
the absence of rei interventus not binding. Copland v Campbell, 
1, 113. 

Designations of untnesses omitted — Proof, after registration, of due 
execution, — Held that, where a deed has been registered and 
the designations of the witnesses are not contained in the 
testing clause nor have been added to their signatures, the 
petitioner can prove the due execution of the deed under section 
39 of the Conveyancing Act of 1874. Stark v McQueen, 8, 
253. 

Holograph lOU as ground of action. — Where a creditor held an 
1 U, holograph of his debtor, held that the creditor could sue 
on the 1 U without founding on the debt for which it was 
granted. Hall v Hall, 2, 99. 

Improbative writ — Discharge of claim — Minority — Stamp, — Where 
a worker sued his employer for compensation for injuries 
received in his service, and the employer pleaded that the 
claim had been discharged by a document which he produced, 
held (1) that the pursuer, though a minor, could validly 
discharge his claim ; (2) that the discharge was sufficiently 
stamped with a penny stamp ; but (3) that, as it was neither 
holograph nor attested, it did not bar the pursuer from pro- 
ceeding with his claim, provided he returned the money paid 
to him on the faith of the discharge. Pringle v Watson, 5, 
423. 

Notarial execution of disposition — Notary's docquet not holograph — 
Proof aliimde of due execution. — Held that the docquet in a 
notarial execution of a deed must be holograph of the notary 
or Justice of the Peace acting as such, and that a deed with a 
docquet not holograph but merely signed by the officiating 
Justice of the Peace was intrinsically null, and could not be 
set up by proof of actual execution by the apparent granter 
and witnesses under section 39 of the Conveyancing Act, 1874. 
Irvine v M* Hardy, 8, 148. 

Probative writ — Attestation. — The signatures to a bilateral deed 
were attested by two witnesses, and the deed was acted on. 
Averments that the latter signature had been added after the 
witnesses had signed and that therefore the deed was not duly 
tested held irrelevant. Inglis's Trustees v Macdonald, Eraser, 
<k Company, 8, 389. 
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Writ — continuetf. 

Stamp — Parole, — Where a contract has been embodied in writing 
which is inadmissible because unstamped, parole evidence, if 
otherwise competent, is not thereby excluded. Cooper's 
Trustees v Smillie, G2, 261. 

Testament — Execution by mark — Probate — International law. — 
Probat-e having been granted in England of a will executed in 
accordance with English form, but which would have been 
invalid if similarly executed in Scotland, held that the probate 
must be given effect to in Scotland, and proof tending to set 
aside the will refused, Rodger v Adam^s Trustees^ 1, 202. 

Tested torit — Writ in re mercatoria — Witnesses^ signatures applicable 
to two contemporaneous urrits on one paper, — Where a non- 
holograph offer and acceptance applicable to the purchase of a 
spirit business, written on opposite sides of the same sheet of 
paper, were signed by the respective parties at the same time 
and before the same witnesses, and where the witnesses only 
subscribed beneath the acceptance, held {rev. Sheriff-Sub- 
stitute) that the offer as well as the acceptance was to be 
regarded as a tested document, it being proved that the 
witnesses intended by their subscription to attest both docu- 
ments. Storrie v JSadie, 6, 39. 

Wrongful Apprehension. See Rbparation. 
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The following cases have been omitted under their 

respective headings: — 

Jurisdiction. 

Reconvention. — When a Scot sues in the Sheriff Court of a diiBfereut 
county from that in which he resides, he is bound, according 
to the principle of reconvention, to answer in that Court to an 
action arising out of the same subject-matter. Skirving v 
Barr, Gl, 248. 

Lease. 

Hypothec — Hired sewing-tnachine, — A sewing-machine hired by the 
tenant of a dwelling-house falls under the landlord's hypothec. 
Howe Machine Company v Gerrie's Trustee, 62, 275. 

Process. 

Appeal — Police. — Held that there is no appeal from the Sheriff- 
Substitute to the Sheriff-Principal in cases tried summarily 
under the Burgh Police Act of 1862. Sanderson v Galashiels 
Gorporution, 6, 222. 
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